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PREFACE. 



If any apology be requisite for offering this 
treatise to the profession, it must be for the 
execution, and not for the design of it. 
Although the great practical importance of 
the subjects which it embraces is known to 
every professional man, there is, in point of 
fact, no work in existence which professes 
to treat of and explain them. In the able 
treatises on the Law of Evidence, by Messrs. 
Phillips and Starkie, they are but lightly 
touched on, and since the last editions of 
those authors, a number of most valuable 
cases have been decided which throw con- 
siderable light on the subjects of the Onus 
Probandi and the Right to begin; while 
this latter has been further most materially 
affected in some particular species of actions 
by a resolution entered into by the judges 
in July, 1833. With respect to the excel- 
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IV PREFACE. 

lent little works on evidence by the late 
Mr. Roscoe, not only does the first of the 
foregoing observations apply, namely, that 
many important decisions have been come 
to since the very latest editions of them; 
but it is to be remarked, that so far as the 
matters under consideration are concerned, 
they partake more of the nature of digests 
of cases than of regular and systematic 
treatises. Considering then the vast impor- 
tance of the subjects in question, the ab- 
sence of any work to illustrate them, and 
the neglect of others better qualified than 
himself to take the matter in hand, the au- 
thor was induced to attempt this essay. 

It consists of three chapters. The first 
treats of the Onus Probandi, or burden of 
proof generally ; in which the principles by 
which it is regulated both when there is, and 
when there is not, a presumption of law in 
favour of the pleadings of one or both of the 
litigant parties, are explained and illustrated 
by select examples. And here it was the au- 
thor's original intention to have entered fully 
into the important doctrine of Presumption, 
but finding that this would not only run to a 
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greater length than was consistent with the 
design of the work, but be in a great degree 
irrelevant to the object of illustrating the 
practice relative to the Right to begin, 
which is not at all affected by presumptions 
of fact ; he deemed it more advisable to treat 
of the matter generally, and give some in- 
stances of the principal presumptions of law; 
by which alone that right is influenced. 

The second chapter contains an expo- 
sition of the practice relative to the Right to 
begin, in trials by jury, both civil and 
criminal, and in appeals at Quarter Sessions. 
This part has been illustrated by a great 
majority (if not all) the cases to be found in 
the books on the subject ; and as the decisions 
are by no means uniform, and recollecting 
the maxim — " judiciis posterioribus fides est 
adhibenda,'' it has been thought advisable, 
in most parts of the work, to give the date 
of each case, as well as the book from 
whence it is quoted. 

The third chapter treats of the practice 
relative to the Right to reply in the three 
sorts of proceedings already mentioned. 
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The Author is aware tbat about some of the 
points touched on in the course of this work 
considerable difference of opinion exists, 
while, not unfrequently, the advocates of 
the most opposite views are enabled to 
quote judicial authorities, and even regular 
decisions in their favour. When this has 
been the case, he has endeavoured fairly 
and impartially to give the arguments and 
authorities on both sides, and also the ex- 
pression of his own opinion as to the side 
towards which the preponderance lies, iji the 
confident hope th^t the conclusions.to which 
he has thus arrived will be approved of by 
those in the profession who are best capable 
of judging and pronojuncing uppn theipa. 

89, Chancery Lane, 
July, 1837. 
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CHAPTER I. 

OF THE ONUS PROBANDL 



Every controversy, legal or otherwise, . must ultimately Genetal 
resolve: itself into this, that there are some one or more- 
points;: or facts asserted by one of the disputant parties, 
which' are denied or contested by the other. 

Nowthe principles of natural reason clearly point out, 
that where there are no antecedent groimds for supposing 
the assertion or denial of one party more probable than the 
assertion: or. denial of the other, and where .the means of 
proof are equally accessible to both, the party who asserts 
the. fact .or point in question should be expected to prove 
his assertion ; the onus probandi or burden of proof is said 
to. lie upon him, and the party who denies it ought not to 
he called on. to give any reasons or evidence to prove the 
contrary, until the other has laid at least some probable 
grounds for inducing a belief of his position. 

This rule not. only has its origin in the very nature of 
things and grounds of one beUef, when, metaphysically 
considered, but is one the justice and convenience of which 
are. so obvious to the human^mind, that besides being 
acted upon in t every well-regulated system of controversy 
and discussion, it has been incorporated into the jurispru- 
dence of every enlightened country, (although perhaps not 
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expressed in the same words as above) and been from the 
earliest times recognised and adopted into our own, (a) 

Although this is a principle which pervades generally 
both our law and practice, yet in the present volume it is 
only proposed to consider its application as influencing 
the rights of the respective litigant parties to begin the case 
and give evidence in trials by jury, and in those cases 
before courts of quarter sessions in which they have pecu- 
liar jurisdiction^ and may in a certain sense be considered 
to be sitting as a jury. And here it has been well ob- 
served, that ^^ the precision of all^ation which is required 
by the English rules of special pleading, is particularly 
well calculated to ascertain the incumbency of the proof, 
which is fo l3e inad^ by the irespe<Hlve |)arties ; iand' the 
principles which regulate 'the obligation of proof where 
strictness of pleading is required; iday'firequetitly assist 'in 
the exposition of th^ lavr, ^here the allegatioDS are of a 
more general' naturie/'— ^ Ev. Poth. 14«l ' ' 

We will therefore proceed to consider more in detail, and 
illustrate by iappbsite Examples, that rule whieh basbeen 
expressed above in its fullest degree of generality. " 

And here it will be easily perceived, tbiat as that rule 
consists of three parts, th^re are three distinct cases to be 
considered. 1st. Where there is neither any antecedent 
redson-for believing the allegation of dfte party mote pro- 
bate tbah that of the other, and where the means of proof 
are equally accessible to both. 2nd. Where though the 
means of proof '«ire' 'equally accessible to both/ yet there 
are^ome aiite<redent*gfetinds"for beliieving the allegation 
of one partly more probable than that of the other, ftrd; 
Where the means of the proof of his allfegatidn are diredtly 
aHdimnie^diately in the power of one party, w'hile the other, 

(a) Vide authorities in next note. 
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,froin the very nature of the question, lies under consider- * 
able difficulty in giving any evidence of the truth of his. 
Of these three it is proposed to treat in their order. 

In the first of them then, viz. Where there is neither any General 
antecedent reason for believing the allegation of one party burthcn^of 
more probable than that of the other, and where the means V^ l»c» 

, . on the party 

of proof are equally accessible to both, that principle ap- who asserts 
:plies which is recognized both in the civil law and our tjve.'^ '"**' 
own (J) as the great general rule by which the burden of 
proof is regulated, i. e. that it lies on the party who asserts 
the affirmative of the issue or point in question, as the case 
may be, to prove his allegation, and not upon him who 
merely denies that assertion to prove his negative. Thus, " he 
who alleges himself to be the creditor of another, is bound to 
prove the fact or agreement on which his claim is founded 
when it is contested ; and on the other hand when the ob- 
ligation is proved, the debtor who alleges that he has dis- 
chained it, is obliged to prove the payment." (2 Ev. Poth. 
143.) " In an action against an executor, where the defend- 
ant pleads plene administravit, and the plaintiff replies 
(either generally or specially) that the defendant had as- 
sets ; it lies upon the plaintiff to prove this assertion, and 
not upon the defendant to show that he had not any :" — 
(Peake's Ev. 370 ; 1 Stark. Ev. 377.) although in a very 
old case it was held otherwise, (Dean and Chapter of Exe- 
ter V. Trewinnard, Dy. 80. a. pi. 631 ; 6 & 7 Ed. 6.) And 
in an action for a loss occasioned by a barratrous act in 
the master of a ship, where it was objected by the defendant 
that the plaintiff ought to prove that the master was not 
also the owner or freighter, and that he did not act under 

« 

(b) Vide Dig. 1. 22, tit. Probat. Hub. Proel. Juris Civilis, 1. 22, t. 3, p. 2. 
Co. Litt. 6 b, and a number of authorities there cited from the Year Books ; 
Vin. Abr. Evidence, S. a. ; Gilb. L. E. 148 ; B. N. P. 297 ; I Phill. Ev. 
14A ; I Stark. Ev. 376 ; Ross v. Hunter, 4 T. R. S3, 38 ; Calder v. Rutherford, 
3 B. &L B. 302. 

b2 
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Diflerence 
between 
negatives 
and nega- 
tive aver- 
ments. 



the direction of the person who i^s, (in which case bam-, 
try could not be committed^) it was held by the court in 
banc, that if the master was the owner or freighter, or 
acted under the direction of the owner, the onus of proving 
that fact lay on the defendant, and BuUer J. said, '' it was , 
not incumbent on the plaintiff to prove that the captain was 
ndt the owner, for tliat would be calling on him to {uroye a 
negative, and if the captain was not the owner it is imma- 
terial who was ; proof of the fact which operates in dis- 
charge of the other party lies on him." (Ross v. Himter, 
4 T. R. 33, 38, Nov. 18, 1780; 1 Phil. Ev. 184.) 

In order however to guard against misconception or mis- 
application of this general rule, two things must be care- 
fully attended to. First, not to confound negative aver- 
ments or allegations in the negative, with those negatives 
which traverse affirmative allegations; and secondly, to 
observe that the affirmative of the issue, as understood in 
practice, means the affirmative of that issue in substance, 
and not merely the affirmative in form. With respect to 
the former of these, if a party assert affirmatively, and it 
thereby becomes necessary to his case to prove that a cer- 
tain state of facts does not exist, or that a particular thing 
is deficient in its nature or insufficient for a particular 
purpose ; these although they resemble negatives are not 
such in reality : they are positive averments although ex- 
pressed in the form of negatives, and the paily who makes 
them is bound to establish their correctness. Thus in an 
issue out of Chancery, directed to enquire whether certain 
land assigned for the payment of a legacy was deficient 
in value, and issue was joined upon the deficiency, the 
one alleging that it was deficient, and the other that it was 
not ; it was held by the Court, (Holt C. J, presiding) that 
though the asserting that it was deficient is su<!th an 
affirmative as implies a negative, yet it is such an affirma^ 
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live as turns the proof on those that plead it ; if he had 
joined the issue that the lands were not of yalue, and the 
other had averred that they were, the proof then had lain 
on the other side, (Berty v. Dormer, 12 Mod. 626, T. 
J 701.) Again, in an action of covenant against the lessee, 
where the breach is, in the langui^e of the covenant, that 
the defendant did not leave the premises well repaired at 
the end of the term, the proof of the breach lies on the 
plaintiff, (1 Phill. Ev. 186.) And in the case of Calder v. 
Rutherford, (3 B. & B. 302, May 20, 1822,) which was an 
action against the executors of J. S. the survivor of two 
partners, on the breach of an agreement signed by Gabriel 
S. for the house of J. & O. S., to pay lOOZ. if the plaintiff 
would not consign, for one year, directly or indirectly, any 
quantity of repacked herrings to the London market, made 
up for the West India market, and in particular to the 
house of J. & A. M., the plaintiff was called on to prove 
the negative averment that he had not consigned any her* 
rings in the manner above mentioned. 

But it is to be remarked in the second place, that by the Affirmative 
affirmative of the issue is meant the affirmative in «ui«^a77ce aflfinnative 
andnotthe affirmative inform, i. e. that the judges in examin- ^^f^^'^^^^'* 
mg the record in order to see on whom the onus probandi 
and consequently the right to begin lies, will consider not so 
much the form of the pleadings, as the substantial question 
between the parties, and will cast the onus probandi on the 
party with whom the real affirmative seems to lie. Con- 
siderable light has been thrown on this subject by some 
recent cases, and some good rules laid down for the gui- 
dance of the practitioner. In the case of Amos v. Hughes, 
(1 M. & Rob. 464, March 20, 1836,) which was an action 
of assumpsit on a contract to emboss calico in a workman- 
like manner, and alleging as a breach that the defendant 
did not emboss it in a workmanlike manner, but on the 
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contrary embossed it in a bad and unworkmanlike manner; 
to which the defendant pleaded that he did emboss the 
calico in a workmanlike manner^ on which issue was 
joined ; it was held by Alderson B. that the onusprobandi 
lay on the plaintiff; that questions of this kind were not to 
be decided by simply ascertaining on which side the 
affirmative in point of form lay ; and he laid down, (what 
appears to be a correct rule on the subject) that the proper 
test is which party would be successful if no evidence at all 
were given ; that in the principal case, supposing no evi- 
dence were given on either side, the defendant would be 
entitled to the verdict, for it was not to be assumed that 
the work was badly executed ; and consequently that the 
onus proband i lay on the plaintiff. And in the case of 
Mills V. Barber, (1 Mees. & Wels. 425 ; Exch. Pasc. 1836,) 
which was an action of assumpsit by the indorsee of a bill 
of exchange against the acceptor, to which the defendant 
pleaded that the bill had been accepted without considera- 
tion for the accommodation of S. B. the drawer, and had 
been subsequently indorsed to the plaintiff without con- 
sideration, to which the plaintiff replied that the said 
S. B. indorsed the said bill to the plaintiff for good consi-: 
deration, and issue was taken thereon ; it was held by 
Alderson B. at the trial, that the onus probandi lay on the 
defendant notwithstanding the affirmative shape of the re- 
plication, and which ruling was now confirmed by the 
court in banc ; and Alderson B. said, ^^ the replication is in 
the affirmative, but it is in answer to a negative : upon 
this question is it not the proper test to examine whether, 
if the particular allegation he struck out of the plea, there 
would or would not be a defence to the action f " 

If the test here suggested be compared with that given 
by the same learned judge in Amos v, Hughes, it will be 
found, that so far from being contradictory or inconsistent. 
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Ibey are the.saipe proposition ia different dre8se8>and 
oply diiT^rin thisj that the latter i&expressed more generally, 
mid both are testa which apply to alLcasep, whether there 
l)Q a presumption of law in favour of the pleading of either 
pfEUty.or not., jllie second test^ viz.^ that given in Mills' v, 
P^il^eTi establishes -this position, that inasmuch aa th^ two 
l%6t pleacUngs on any iie^ord must contain aa affirmative 
and n^atiye between them> (otherwise, the issue is not 
pi:operly joined,) th^ test whereby to discover on whom the 
qnu^ji }MX)baodi.li^9 i^ to conceive. both the affirmative ^ and 
negative expunged, and then consider which party would 
be entitled. to succeed,, as the onus probandi must lie on 
his adversary. . Thus in the^^ase of Mills v. Barber, sup^ 
pose the averment in the plea that '^ the said 1^. B^ had 
indorsed th^ bill t,o th^ plaintiff without cqnsideratiouj^* 
^pd the replication in answer to it that '^ the said S. B. 
indorsed the said. biil tq the plaintiff Jjpr consideration,'* 
l|ad been. both. stTDcjk. oyt of the record, the plaintifl^ would 
he en titled, to recpv^r on the menta, because he. had de- 
dared a^ indorse fip{ a, bill of excl^ange against the defend- 
ant as the cM^Qeptpr, and the first part of the plea, viz., that 
tlie bill had been originally accepted without consideratipn, 
would of itself be no defence to an action by an indorse, 
who is by law presumed, to have given consideration for 
the, billj so that the second test applies very correctly 
her^ ; and when the case came on for trial, supposing no 
e^vidence at all to have been adduced according, to the 
test given in Amos v« Hughes, the plaintiff must have re- 
OQvered, asit lay on the defendant to prove that no consider* 
ajfcion had been given either for the, acceptance or indorse- 
m^t of the bill. Again, suppose that in the former case pf 
.^os V. Hughes we have recourse to the second test, or that 
si|gge8.ted .in Mills^ y. Barber, we shall find that it applies 
exactly ; for if in Amos v. Hughes the last affirmative and 
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negative, viz., the averment in the declaration that " the 
defendant did not emboss the calico in a workmanlike man- 
ner,^ and the counter allegation in the plea that ** he 
did emboss the calico in a workmanlike manner,^' were both 
struck out of the record, the defendant must have had a 
verdict according to the test given in Mills v. Barber, 
since there would then have been no cause of action, be- 
cause no breach of contract, alleged on the record against 
him ; and when the case came on for trial the iirst test 
applied, that if the plaintiff gave no evidence to show that 
the calico had been embossed in an unworkmanlike man- 
ner, and the defendant gave none to the contraiy, the 
defendant must have succeeded, as the law would not pre- 
sume in favour of the plaintiff's all^ation, and conse- 
quently the onus probandi lay upon him. So that the two 
general rules for determining the onus probandi are, firsts 
to conceive the negative and affirmative allegations by 
which the issue is joined both struck out of the record, 
tod the onus probandi lies on the party against whom 
judgment must in their absence pass ; and second, to con- 
sider at the trial which party would succeed if no evidence 
at all were given, as the onus probandi must lie upon his 
adversary. 

' There are several other cases to be found in the books, 
which illustrate the position that by the affirmative of the 
issue is meant the alffirmative in substance ; thus in Shilr 
cock V. Passman, (7 C. & P. 291, March, 1836,) which was^ 
assumpsit against an attorney, who, as the declaration al- 
leged, had undertook to procure the discharge of the plain-' 
tiff under the insolvent debtors' act, and chained as a' 
breach that he did not use due diligence for that purpose f 
to which defendant pleaded, first, Non assumpsit ; second, 
That he did use due diligence, &c. Alderson B. said, the • 
^econd issue is to be proved by the plaintiff, the defendant^ 
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says that he did use due diligence, yet that is a negative 
oh the plaintiff's allegation of ftegligence, because in effect 
it denies negligence. In Scott v. Lewis, (7 C. k P. 347, 
March 20, 1836,) which was an action of trover by the as- 
signee of a bankrupt for some furniture, the possession of 
wUch was laid in the bankrupt before the bankruptcy, 
and had since been converted by the defendant ; to which 
defendant pleaded in justification that he as sheriff took 
the goods under a fi. fit. which had been issued at the suit 
of R. G. before the bankruptcy ; to this the plaintiff replied 
that the fi. fa. was obtained on a cognovit actionem, which 
had been signed by the bankrupt in an action brought by 
collusion for the purpose of giving a fraudulent preference; 
to this the defendant rejoined that the action was com- 
menced adversely and not for the purpose of fraudulent 
preference ; and per Coleridge J. *^ Questions of this sort 
must be decided more on what justice to the parties re- 
quires than on any strict rule of practice ; here the real 
affirmative is the proof of collusion, and lies on the plaintiff." 

It may be here observed that this last case is not ex- 
actly in point ; it seems to have escaped observation, that 
there was a presumption of law that no party has beeii 
guilty of firaud or covin, viz., against the replication, and 
therefore, as will be presently shown, if the replication had 
been in the negative in the strongest terms, still the onus 
would have lain on the party who asserted the fraud to 
prove it. The case has only been introduced here to' 
dhow the recognition, by the learned judge who presided, 
^ the rule under consideration. 

The two following cases however are more directly to 
the purpose. In Smith v. Davies, (7 C. & P. 307, March 
^1, 1836,) which was an action of assumpsit for not build- 
ing certain houses according to a specification, the defend- 
ant pleaded, first, That he did build them according to 
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that specification^ and second, That he had by license from 
the plaintiff deviated from that specification; and per 
Aiderspn.B* '^The first i^^ue is onthe plaintiff, for though it 
is in point of form an affirmative on the defendant, yet, it is 
really a negative, because it ict reality denies the plaintiff's 
averment that the def^enpant had not built according to the 
specification, a fact which, unless the. plaintiff proves^ he 
cannot recover." And lastly, in the case of Soward y. Le- 
gatt, (7 C. & P. 613, Nov. 28, 1836,)Lwhich was an actiqn of 
covenant on a demise by the plaintiff and one J« S., wf^ereby 
the defendant was bpund to repair a messuage, to paint the 
outside wood- work once every three years, and the inside 
wood- work within the last. three years of the duration of 
the lease, and chai^^ as breaches th^t th^ defendant hi^ 
performed none of the thr^e.but had left the hpui^e dilapi- 
dated ; to which the defendant plea4ed that he xlid paint 
th^ outside wood-work every ^bree years during the lea/se, 
specifying, the tim^s, and the whole of the iq^e parts tbcL^ 
were, usually painted, within three , years pi*eviou8 to thei 
determination of the leas^, viz., at such fi time, and did pot 
leave the house dilapidated, concluding to the country^ 
Lord Abinger, C. B. said, '^ Looking at these, things, ac« 
cording to common sense, we sihould consider, y^hat is the 
substantive fact, to be made put, and on. whomjt li^s tq 
make it.ont. It is not so much the form of the issuer 
which ought tp be .considere,d, as the su|>sta^e and ^ff^% 
of it* .. In ms^ny cases a party, by a little differenpje in th^ 
drawing of his pleadings, might .mak^ it either affirmative, 
or negative as he pleased. I, shall endeavour. by. my, pwa 
view tp arrive at the substance of th^ issu^ f\ and he accord- 
ingly held th?it it \^y pn the plaintiff to prpye his case, , 

.If ?my of the fpui: last cited, case^ .or indeed i^ny of those 
which follow, be tried by either of the tests vvhich are given 
in Amos v. Hughes, and Mills v. Barber, the results will 
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be found to tally exactly with those given by the decisions 
of those cases ; an additional proofs if any were wanting^ 
of the extreme correctness and uniTersality of those rules^ 

We have hitherto been proceeding on the supposition Oenenl 
that the affirmative and negative allegations which com- presump- 
pose the issue, were propositions which enjoyed an equal **^°* 
share of probability, L e. in the absence of all evidence on 
either side, the mind would suppose one quite as likely to 
be true as the other. This, however, is far from being 
alwayst the case, as the allegation made by on^ party, whe* 
ther in its nature affirmative or negative, and whether the 
subject-matter of discussion be a legal one or not, may be 
far the most probable of the two, as being more in accord-^ 
ance with our experience and knowledge of things, and 
their natural connection with each other : when this is the 
case, that proposition is said to have a presumption in its 
favour, and the contrary one a presumption against it; 
which state of things gives rise to the second case of the 
general rule above mentioned ; viz., where there are some 
antecedent grounds for believing the allegation of one 
party more probable than that of the other; or, where 
there is z, presumption, as it is called, in fiivour of that alle- 
gation. Presumption is correctly defined by Mr. Starkie 
(3 Stark. Kv. 1234), to be *^ an inference as to the existence 
of one fact, from the existence of some other fact, founded 
on a previous experience of their connection :*' and again, by 
the Roman law, ^^ prsesumptio est anticipatio judicii, de 
rebus incertis, ex eo quod plerumque fit percepta ; etenim 
anticipare est idem penitus quod preesumere." (Hub. 
PrcEl. J. C. lib. 22. tit. 3.) 

The efiiect of a presumption in favour of any proposition 
is to transfer the onus probandi to the party who asserts 
the contrary, (1 Phil. Ev. 187;) so that if the party who 
asserts the negative has a presumption in his favour, it • 
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does hot ajBTect the general nile further than to afford an 
additional reason for casting the onus probandi on him 
who asserts the affirmative. But where there is a pre- 
sumption in favour of the affirmative allegation, then the 
onus probandi is cast on the adversary, even though he 
may thereby be called on to prove a negative. (I Phil. 
Ev. 187.) Thus, if goods proved to have been stolen, are 
found shortly after in the possession of a particulai* indi- 
vidual, this raises a presumption that he was the thief; 
and, in the* event of his refusing or neglecting to show 
how he came by them, will fully warrant his conviction. 
(1 Phil. Ev. 157.) And if a landlord give a receipt for 
rent due at a certain day, all former rent is presumed to be 
paid, because it is not likefy (although perfectly possible) 
that he would not take in first the debts of longest stand- 
ing. (1 Phil. Ev. 147 ; Peake's Ev. 28.) 

Presumptions of this kind exist independent of human 
laws ; they are a natural process of reasoning adopted by 
the mind, in order to arrive at truth, in cases where posi- 
tive and direct evidence is not to be had ; and after laws 
have been established, these presumptions, as one of the 
means of investigating truth, still continue to be recognized 
and acted on. 
Atificial or But besides these natural presumptions, or presumptions 

legdl pre- 
sumptions, of fact, as they are called, there is another class, which 

are designated legal or artificial ones ; t. e. ** such as de- 
rive from the law any technical or artificial meaning 
beyond their mere natural tendency to produce belief," 
(3 Stark. Ev. 1234 ;) and these are of two kinds, which 
we shall proceed to explain. By the law of England, 
questions of fact are to be determined and decided by a 
jury, and not by the judges, who cannot therefore, of 
thbm selves, make any natural presumption so as thereby 
to determine the rights of the litigant parties ; but whose 
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duty it is to explain to the jury the nature of any one 
^hich may present itself in the course of a trials and 
informing the jury of its recognition by the law, as a ground 
on which decisions may legitimately be come to, direct or 
advise them to find accordingly. Now, sometimes the 
law gives to a mere natural presumption an artificial de- 
gree of weight which it could not otherwise have had, but 
still leaves to the jury to make the presumption to the 
extent recognized ; while at others it goes a step fiirther, 
and on the very aspect of the pleadings raises a presump- 
tion without the intervention of a jury at all. These latter 
are called presumptions of law ; the former, presumptions 
of mixed law and fact. 

Now, as the present treatise is principally designed to 
illustrate the practice relative to the respective rights of 
the contending parties to begin to give evidence to the 
jury, which is only affected, as shall be shown in the next 
chapter, by the onus probandi as it appears on the record, 
and is therefore a matter entirely for the decision of the 
judges ; it follows that, any further consideration here of 
presumptions of fact, whether simple or mixed, would be 
altogether misplaced, as they cannot be made without the 
intervention of a jury, and consequently do not affect the 
right to begin. We will, therefore, confine ourselves to 
presumptions of law, and commence by observing, that 
these are subject to a twofold subdivision. Some are made 
by law, with such a degree of strictness, that it will admit 
of no proof or evidence to the contrary ; and which, for 
this reason, partake, to a certain extent, of the nature of 
fixed rules of law. (3 Stark, Ev. tit. Presumption ; 2 Ev. 
Pot. 334.) Thus it is presumed, that an infant under the 
age of fourteen, cannot be guilty, as principal in the first 
degree, to a rape, (1 H. P. C. 630; Rex v. Groombridge, 
7 C. & P., July 1836,)or under seven, be guilty of any felony 
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whateveFp (1 H. P. C. 27 ;) that if parties conspire to de- 
pose and imprison the king, they have thereby contem- 
plated his death, (1 H. P. C. 109, Forst 195 ;) that every 
subject is acquainted with the common and general statute 
law, so as to make him amenable for their viohtion, (1 Phil. 
Ev. 363 ;) that a deed or bond was made on good con- 
sideration, (3 Stark. Ev. 1241 ;) that if a party gives a 
receipt under his hand and seal that he has received the 
Presmnp. money, (1 Phil. Ev. 147,) &c. These are called irrebuttable 

Uooesjuns . 

etde jore. presumptions of law, presumptiones juris et dejure, a term 
borrowed from the civilians, (Hub. Prcel. J. C. lib. 22. tit. 
3 ;) and as they are not very numerous, and shut out all 
evidence on the subject-matter of the issue, we need say 
no more about them. 

The only class of presumptions, therefore, which remains, 
are those where the law, vrithout the intervention of a jury, 
presumes one of the allegations on which the issue is 
joined to be true or false, until evidence is given to prove 
Pitsnnip. the contrary. Such are called presumptiones jwris, or re- 
' buttable presumptions of law ; and as they are pretty 
numerous, we shall content ourselves with noticing some 
of the most important. 
Presnmp. First, then, it is a general principle, which runs through 
duced from the whoIe law of England, that ** Odiosa et inhonesta non 
odiosa, &c. sunt in lege praesumenda," (10 Co. 66. a. ; 3 Stark. Ev. 
1^48 ;) and again, ** Injuria non prsesumitur,'' (C)o. Litt. 
232 b. ;) on which maxims are founded several presump- 
tions of frequent occurrence in practice. Thus the law 
never supposes, in the absence of evidence to that effect, 
that any person has been guilty of a breach of its com- 
mands, or the violation of any rule of conduct prescribed 
either by common or statute law; and therefore, in all 
prosecutions whatever, whether for treason, felony, or mis- 
demeanor, the party accused is always entitled to be con- 
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sidered innocent of the offence imputed to him, until his 
guflt has been clearly manifested by evidence ;' although, 
to establish the accusation, it may become requisite to 
prove a negative. Thus/ in Rex v. Combs, (Comb. 67, 
3 Jac. 2f) where an information was exhibited agaihst the 
defendant for perjury^ in an affidavit' in which he swore 
scffiti&tLtively to the truth of a prop68ition,'it was held by 
the Court, that it lay on thfe other party* to give probable 
evidence^' in the firsi instance, of the falsehood of the af- 
firmative allegation.' And in Kex v. Lord Hali&x, (2Ev. 
Pot. 145,) which was an information against the defendant 
for refisiiig to* deliver up the rolls of the Auditor of the 
Exchequer, it wds held, that it lay on the plaintiff to prove 
the- ntegative, viz. that he had not delivered thenr up ; ks it 
wiis litft duty to have done so, and the law,' in the ab- 
sence df evidence, would presume 'that he had complied 
withitl » .. 

'Nor is this principle confined to criminal proceedings^ 
where the individual is put u^on his trial to answer the 
charge of having violated the law; even in civil cases, 
where the condiict bf a party comes in question collate- 
rally, he is stilt entitled to the same presumption of inno?- 
ceiice. Thus, in tlie case of Chapman v. Pickersgilly 
(2 Wils. 147., T. 3 G. 3,) n^hich was an action for felsely 
and maliciously suing out a commission of bankrupt, which 
was afterwards' superseded ; and after verdict for plaintiff, 
it was moved, in arrest of judgment, that there was no 
averment that the plaintiff was hot indebted to the de- 
fendant, or that He bad never committed an act of bank- 
rupticy ; but it was h^ld by the Court, that the declaration 
Would have been good even on demurrer, and h fortiori 
was sufiicient after verdict ; thc^t in an action for words, for 
saying that tlie plaintiff was a thief, it is not requisite to 
aVer that he was n6t such, for the law would presume 
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bis innocence. And in the case of William^ v. E. I. Cpm^ 
pany, (3 East, 192, Nov. 29, 1802,) Tvhich was. an action 
against the defendants for having put on board the plain- 
tiff's ship (which they had hired to convey merchandise) 
a quantity of combustible matter, without giving him notice 
of its dangerous nature, through which negligence his ship 
was burnt, Lord EUenborough said, ** There is a rule of law, 
that when any act is required to be done on the one part, 
so that the party neglecting it would be guilty of a crimi- 
nal neglect of duty in not having done it, the law presumes 
the affirmative, and throws the burthen of proving the con- 
trary on the other side; that in that ease the n^lecting 
to give notice of the dangerous nature of the goods was such 
conduct as, if true, would subject the defendants to be. pro- 
secuted for a misdemeanour at least;" and it was held, 
that it lay on the plaintiff to. prove that no such notice had 
been given. On the same principle it is, that the law 
always presumes a child which has been bom during wed- 
lock to be legitimate, (1 Phil. Ev. 146,) and this even 
though the husband and wife are living apart by mutual 
consent, (St. Oeoige v. St. Margaret, 1 Salk. 123, M. 5 
Ann.) ; but in case of a divorce ^ mens& et thoro, which 
is a separation decreed by a Court of competent jurisdic- 
tion, the law will presume that the terms of the. sentence 
have. been complied with, and will deem issue bom during 
that separation to be prim& facie illegitimate. {lb.) 

Nor is the presumption of innocence confined to the par- 
ties actually before the Court as litigants in. the cause; it is 
said by BuUer J. in Ross v. Hunter, (supra, p. .4,) that 
the Court cannot presume, fraud (and a fortiori guilt) in a 
third party ; and there seems to be no doubt of the correct- 
ness of this opinion. 
Presump. Where any particular forms . are required to be gone 

lion that the ,i , ' ..^ , , . , 

law hM been through, either by. common or statute law, m order to 

obeyoU. 
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qualify a party to hold an office of which he is in the enjoy- 
ment or possession; or where generally any particular 
course of proceeding has been prescribed by statute, the 
law always presumes that those forms have been gone 
through, and the requisitions of the act of parliament com- 
plied with. Thus in the case of Monke v. Butler, (I Rol. 
R. 83, M. IS Jac. 1,) which was a suit in the Spiritual 
Court for tithes, the defendant pleaded that the plaintiff 
had not read the articles, as required by statute, which 
allegation he was called on by that Court to prove ; and 
on his applying for a prohibition, it was refused by Coke 
C. J. and Doddridge J. who said, that in the absence of 
evidence the law would presumcr that those articles had 
been read by him. And in a case of tithes, by a rector, 
under 2 Ed. 6, (Clayton's Rep. Plea^«of Assize, 48, 
1636,) where it was objected for the defendant, that the 
plaintiff ought to prove his admission and institution, and 
also that he had read the articles of the church ; it was 
ruled by the judge who presided, that those circumstances 
were to be presumed, and if the fact were otherwise, it lay 
on the defendant to show it. The same doctrine has also 
been fully recognized and acted on in later times; in 
Powell v. Millbank, (3 Wils. 355, M. 13 G. 3,) which 
was an action brought to try the right to a donative; 
where, though the plaintiff was in orders, he neglected to 
prove at the trial that he had since his nomination sub- 
scribed the declaration required by 13 & 14 Car. % c. 4, for 
the uniformity of public prayers ; and the Court of Com- 
mon Pleas, on a case reserved, held that it was not neces- 
sary for him to have proved that fact, as, in the absence of 
evidence to the contrary, his conformity with the requisites 
of the statute would be presumed. And in Rex v. Haw- 
kins, (10 East, 21 1, July 5, 1808,) which was an informa- 
tion in the nature of a quo warranto, in order to try the 

c 
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merits of a controverted election to a corporate office; 
where it was objected to the defendant, that on his own 
admission he had not taken the sacrament within a year, 
as required by statute ; to which it was urged in 
his favour, that non constabat, that his opponent had not 
equally neglected to do so ; it was held by the Court, that 
in the absence of evidence to the contrary, it was to 
be presumed that the other party had conformed to the law. 

The old statutes (1 k2 Ph.& M.c. 13, and 2 & 3 Ph. & M. 
c. 10,) directed, and the modem one 7 G. 4, c. 64, di- 
rects, that when any person is brought before a magis- 
trate on a charge of felony, the justice shall, previous 
to committing or bailing the party, take in writing 
the examination of the prisoner, and the depositions 
of the witnesses against him; and as it is always 
presumed that the provisions of an act of parliament have 
been complied with, it will be presumed here, that the 
examination of and depositions against a prisoner have 
been taken in writing, (3 Stark. Ev. 1242 ;) and parol 
evidence of any thing that may have been said before the 
committing magistrate is not admissible^ until it is proved 
not to have been so taken down, (Phillips v. Wimbum, 
4 C. & P. 273, Feb. 27, 1830). 

In further pursuance of this principle the law presumes, 

that any duty imposed on a corporation or an individual 

has been duly and regularly performed by him ; that a 

parson is always resident on his benefice, (Co. Litt. 78 b,) 

that the judgments of a Court of competent jurisdiction are 

well founded ; that judges, juries, and officers of justice, do 

nothing maliciously, &c. &c. 

Fraud never i^ jg another branch of the rule, "odiosa et inho- 
presamed. 

nesta non sunt prsesumenda," that the law never presumes 
fraud or covin, but always the reverse. And if the conduct 
of a party, or a deed, or writing, be susceptible of two con- 
structions, one conveying a meaning which the law would 
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cany into effect as lawful^ and another which would be 
illegal^ the parties will always be presumed to have con- 
templated the former^ (Co. Litt. 78 b ; ) as if a tenant in 
tail^ makes a lease for life generally, without saying for 
whose life, it will be presumed[that he meant for his own, as 
that is an estate which he can lawfully make ; whereas had 
the lease been for the life of the lessee, it would work a 
discontinuance, (Co, Litt. 42, a & b.) 

When acts have been done by parties, or conveyances Omnia pre- 
made by them, the law endeavours as far as possible to rite acta, 
give those acts effect, and prevent their becoming void or 
imperative; and accordingly lays down as a maxim, 
^^ Omnia praBsummitur legitime facta, (or solemnita et rite 
eaise acta,) donee probetur in contrarium, (Co. Litt. 332 b, 
3 Stark. Ev. 458.) Thus where a fine has been levied, it will 
be presumed that it was with proclamations, (3 Co. 86 b.) 
and if a feoffment be declared on, attornment will be pre- 
sumed, (a Stark. 1242.) 

But although the law never presumes guilt or fraud in the 
first instance, yet it is held, that where a homicide has once 
been proved, the law will presume that it was done mali- 
ciously, and cast on the party accused the onus of j)roving 
either his complete justification or excuse, or such palliating 
circumstances as may reduce the offence to manslaughter, 
(Forster's C. L.' 256.) And it is laid down as a maxim, 
** Qui semel est malus, semper prsesumitur esse malus in 
eodem genere," (2 Stark. Ev. 687;) and as a general prin- 
ciple which is very extensively acted on, that "omnia 
praesumuntur contra spoliatorem," (1 Stark. Ev. 500.) 

Many strong presumptions of law are founded on the.Presomp- 
known and ordinary course of nature ; thus the law will not JJ ^^ Ji,g " 
pre-suppose idiotcy, and never in the case of any individual <^°""« °f 
presumes a deficiency of thos^ natural powers, or capabihties 
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of mind or, body, which are incident to the human rat*e id ge^ 
neral. Thus, it never presumes insanity, (1 H. P. C. 33,) or the 
absence of the powers of generation in the one sex, or sterility, 
inthe other, or the want of common sense and understanding. 
(Vide Hub. Proel. J. C. lib. 22, tit. 3.) : and in further- 
ance of this lays down as a principle, that every perscm must, 
be presumed to have intended the natural consequences of 
any act which he may have deliberately done, (Stark. Ev. 
1254.) Also, matters tending to vitiate a contract will not be 
presumed, nor any incapacity in either of the parties to con* 
tract ; such as infancy, lunacy, coverture, and such like. 
And in the case of infants under fourteen, the law presumes 
that they are ^* doli incapaces,'' and of distinguishing be- 
tween right and wrong, at least when charged with felony, 
(1 H. P. C. 26). 

Once the existence of a particular state of things has 
been proved, the law will, in the absence of evidence to . 
the contrary, presume its continuance. Thus an individual . 
who is once proved to have existed, will be presumed to 
be still alive, (3 Stark. Ev. 1120, Throgmorton v. Walter, 2 
Rol. R. 46 1 , 22 Jac. 1 ,Wilson v. Hodges, 2 East, 3 1 2, May 20, 
1802,) unless the contrary is shown, either by direct or pre- 
sumptive evidence, (infra, p. 22). And although, as has been 
already observed, the law never presumes insanity, yet that . 
general state of mind in a particular person once proved, 
it lies on the party who asserts the patient to have been in a 
lucid interval, at a particular subsequent period, to prove 
his assertion. (3 Stark. Ev. 1702.) 

Several presumptions of law are based on priiptdples of 
public policy and convenience. Thus it is always pre- 
sumed that a bill of exchange was passed to the holder for 
good consideration, (2kP1. Com. 446, Mills v. Barber, 
supra, p. 6). And a deed thirty years old, which has been 
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,broi^t from an unsuspected repository, will be presumed 
to have been duly executed, so as to supersede the necessity 
of catting the attesting witness, (1 Phil. Ev. 458.) 

Some also are founded on the oidinary amduct of man- PreMinp- 
kind. Thus, if an individual goes abroad, and is not heard duced from 
of for seven years, his death will be presumed, because it is condwt^of^ 
probable that if still in existence some news or account of mankind, 
him would have reached his friends, (Doe V. Jesson, 6 East, 
85, Jan. 26, 1805, Hopewell v. De Pinna, May 16, 1809.) 
There are a great many presumptions of mixed law and 
fact based on this principle. 

Sometimes a party, by his own act or conduct, raises a Presamp- 
presumption against himself; or. to speak more correctly, ^^'J'^ 
deprives himself of the advantage of taking a particular P^^J' 
objection, which may in itself be well founded. Thus in 
Wilson V. Hobday, (4 M. tc S. 125, Steph. on Pleading, 400, 
May 3, 1815,) which was an action of debt on a replevin 
bond, where the declaration stated a distress which had 
been made by the plaintiffs within the jurisdiction of the 
mayor of C, on the goods of W. H., who having made a 
plaint to said mayor, the latter took the replevin bond 
from the defendant, on which the action was brought; 
and it was held by the Court, that as the defendant had 
the benefit of the replevin, and had executed the bond, it 
should be presumed as against him, that a custom 
existed for the mayor of that place to grant replevins. 

In the cases we have hitherto been considering, the Conflicting 
pleading of one only of the litigant parties had a pre- S^m.™^ 
sumption of law in fevour of the truth of the facts alleged 
in it. It, however, sometimes happens that the pleading 
of each party has a legal presumption in favour of its 
truth ; and when this is the case it becomes a question of 
considerable difficulty to determine which of the two con- 
flicting presumptions is entitled to the precedence, and by 
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being considered the strongest^ cast the onus. proband! on 
the party whose pleading is only fortified by the weaker 
one. Thus if a man charged with any indictable o£fence 
plead insanity at the time of its commission^ although here 
the law would prim& facie presume his innocen^ of the 
offence chained ; yet, on the other hand^ as it always pre- 
sumes sanity of mind in every individual till the contrary 
be shown, here is a case where two presumptions conflict. 
The latter, however, preponderates, and it clearly lies on 
the party accused to make out the fact of insanity, 
because the presumption against him is one founded on the 
ordinary and established course of nature ; whereas the 
presumption of innocence, although a just and proper one, 
is a mere creature, and, in many instances, a mere fiction 
of law. Again, where a female had been married about 
seven years; and a few months after the marriage her 
husband enlisted as a soldier, went abroad on foreign 
service, and had never since been heard of; and she, about 
twelve months after his departure, married another person, 
by whom she had issue : it was held by the Court of 
King's Bench, on a case reserved from the sessions, that 
the issue were to be deemed legitimate ; for, although the 
law will in general presume that a party once proved to 
have been alive continues so until seven years elapse with- 
out any account from him, yet where the consequence of 
making that presumption would be to presume another 
person guilty of felony (yiz. bigamy, as in this case) the law 
will presume his death to have taken place sooner; and 
that as the presumption of the duration of life clashed 
with that general presumption of innocence, to the benefit 
pf which every one is entitled, the former should, in the 
present case at least, give way, (R. v. Twyning^ 2 B. & Aid. 
386, Feb. 6, 1819 ; vide also on this subject Doe d. Knight, 
V. Napean, 5 B. & Ad. 86, T. 1833.) The subject, however, 



Onus ProbandL S3 

of conflicting presumption is far too extensive to be 
discussed in a treatise like the present; and we shall 
accordingly here dismiss it^ by observing, that the rules Rules re- 
on the subject seem to ,be, that special presumptions take '^^ ^^' 
precedence of general ones ; that presumptions deduced 
from the ordinary course of nature are stronger than such 
as are merely artificial ; that presumptions which make in 
favour of a party accused, are more favoured than such as 
make against him ; and, lastly, the presumptions which 
tend to give validity to acts of parties and instruments, are 
more favourably regarded than such as tend to annul or 
destroy them. 

Leaving, therefore, the subject of presumption, we pro- Proof of fact 
ceed lastly to consider the third branch of our general rule. i{e°pecuiiar 
Whether the question at issue be one, both the affirmative ^"wledge 

^ ^ , of a party. 

and negative of which are in contemplation of law equally 
probable, or whether either side be strengthened by a pre- 
sumption in its favour, still the relative positions of the parties 
as to the capability of giving evidence about it, may be ma- 
terially different. The question may be one of such a 
character, as from its very nature almost all the evidence 
which could be adduced on the subject must lie in the pos- 
session of one of the parties, who could, without any incon- 
venience to himself, put an end to litigation at once by 
producing that evidence, while to call on the other party to 
establish his case on the ground that the affirmative lay on 
him, or that there was a presumption of law against h]» 
pleading, would not only be unjust, as placing unnecessary 
difficulties in his way, but be productive of circuity and 
delay in judicial proceedings. The law has wisely taken 
means to prevent this species of practical mischief, by laying 
down as a principle, " that when the case of a part^ lies 
in the proof of some particular fact, of the truth or false- 
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hood of which he must from its very nature be peculia^'ly 
cognisant^ the onus of proving that fact lies upon him.'' (Dick- 
son v. Evans, 6 T. R. 67, Nov. 16, 1794; per Ashurst J., 1 
Phil. Ev. 188; i Stork. Ev. 378; Ev. Poth. 145.) This rule is 
of very general application, it holds good whether the proof 
of the fact in issue involve the proof of an affirmative or of 
a negative, and even though there be a presumption of law in 
favour of the party pleading the specific fact. Thus in Borth- 
wick V. Carruthers, (1 T. R. 648, April27, 1787,) which was an 
action of assumpsit, to which defendant pleaded infancy, and 
the plaintiff replied that '* the defendant, after attaining his 
full age, confirmed the promise," it was held, that after a pro- 
mise to pay had been proved by the plaintiff, it lay on the 
defendant to prove the fact of infancy, which made him in- 
capable of contracting, as this was a fact peculiarly within 
his own knowledge. Coverture, it would also seem from 
the case of Lacon v. Higgins, (infira, p. 34,) is another fact 
of the same description, which is to be proved by the party 
who pleads it. In an action against a person for practising 
as an apothecary without a certificate, it was held, that it lay 
on the defendant to prove that he had a certificate, (Apothe- 
caries Company v. Bentley, R. & M. 169,Dec. 17, 1824.) And 
in Dickson v. Evans, (6 T. R. 67,) which was an action by 
the assignees of a bankrupt, where the defendant gave no- 
tice of a set-off, and gave in evidence some promissory 
notes which were dated before the bankruptcy, it was held, 
that it lay on him to show that they came to his haiids 
before that time. And in actions for penalties on the game 
laws, for sporting without qualification, it is held that it lies 
on the defendant to show his qualification, and not on the 
plaintiff to disprove it, (1 Phil. Ev. 188, and the several 
cases there cited.) The same rule is also followed in cri- 
minal proceedings. On informations before magistrates for 
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similar yiolations of the game laws^ it is sufficient that the 
qualifications required by the statutes be severally nega- 
tived in the information^ without stating evidence to negative 
them. *' If (says Mr. PhiUips, p. 188,) such negative evidence 
were necessary to support the information, it would scarcely 
be possible in any case to convict, in consequence of the 
great number of distinct heads of qualification which are 
enumerated in the statute. On the other hand, all the 
qualifications specified are peculiarly within the knowledge 
of the qualified person, but the prosecutor has probably no 
means of proving a disquahfication." Again, in a case 
where a party was convicted of selling ale without licence, 
and the only evidence given was that the party sold ale, 
the Com-t held that the conviction was right ; and per Ab- 
bott, C.J. " The party thus called on to answer for an offence 
against the excise laws, sustains not the slightest inconveni- 
ence from the general rule, for he can immediately produce 
his hcence ; whereas if the case is taken the other way the in- 
former is put to considerable inconvenience, (Harrison's case. 
Rose, on Crim. £v. 57.) And lastly, where a carrier was 
convicted under 5 Ann. c. 14, for having game in his pos- . 
session, it was held sufficient that the qualifications required 
were negatived in the information, and that it was not ne- 
cessary to negative them in evidence, (R. y. Turner, 5 M. 
& S. 206, June 19, 1816.) It will be remarked, that in 
several of these cases the party who was called on to prove 
the specific fact in question, had the general presumption 
of innocence in his favour, which however was insuffi- 
cient to exempt him fi:om the operation of the rule under 
consideration. 

Having now gone through the several branches of the 
general rule given at the commencement of this chapter, 
and shown the various principles by which the burthen of 
proof is regulated, we will now, previous to its conclusion, 
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recapitulate and present them all at one view to the eye o£ 
the reader. 

There are in all six rules. 

1. Generally, the burthen of proof lies on the party who 
asserts the affirmative on the record, (p. 3.) 

2. The affirmative on the record means the affirmative in 
substance, and not the affirmative inform, (p. 5.) 

3. If there be a presumption of law in favour of the 
pleading of either party, the onus probandi is cast upon his 
adversary, even though he may thereby be called on to 
prove a negative, (p. 12.) 

4. When there are confficting presumptions, the onus 
probandi lies on the party who has in his favour the weakest 
presumption of the two, (p. S2.) 

5. If the case of a party lies on the proof of some parti^ 
cular fact, of the truth or falsehood of which he must from 
its very nature be peculiarly cognisant, the onus of proving 
that fact lies on him, (p. 23,) 

6. And this last rule holds, even though there be a pre-' 
sumption of law in favour of his pleading, (p. 23.) 

To aid in the application of these may be subjoined the 
two tests already mentioned in this chapter. First, to con- 
ceive the affirmative and negative allegations on which the 
issue has been joined both struck out of the record, and 
then consider which party would be entitled to succeed, as 
the onus probandi will lie on his adversary, (p. 7.) Se- 
cond, To consider which party would be entitled to succeed 
if no evidence at all were given on either side, as the onus 
probandi must lie on the opposite party, (p. 6.) 



CHAPTER 11. 

OF THE RIGHT TO BEGIN. 




Having in the preceding chapter considered the doctrine Of the ri^ht 
of the onus probandior burden of proof generally, we pro- general. 
ceed in the present one to show its application in one very 
important respect, viz. as affecting the order in which the' 
cases of the respective litigant parties should be presented 
to the jury, or, as it is commonly called, the right to begin ; 
while in the next shall be considered the subject of the 
right to reply, which is consequent to and depending upon 
it. We say one very important respect, for this is by no 
means the only instance in which the doctrine of the onus 
probandi can be applied in practice* After the case is 
bpened and gone into, it often becomes a serious question 
for the Court to determine, by means of those general rules 
by which the burden of proof is regulated, and by the pre- 
sumptions to which allusion has been made in the last 
chapter, in what manner the jury should be directed when 
the entire case is to be laid before them for their verdict ; 
and the jury themselves are expected at all times to form 
their decisions on those sound rules of probability and 
principles of natural reason which have been, from their 
obvious justice and convenience, embodied into our juris- 
prudence. So that we are here only called upon to con- 
sider the onus probandi as affecting the right to begin, and 
pt in the full extent of its operation. 

he having the right to begin, and state his case first to Advantaffes 
the jury, being sometimes of great advantage to a liti- vantages of. 
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gant party, and at others quite the reverse, it is a 
great perfection in an advocate to be able to see at ooce, 
from the nature of the facts he has to deal with, whether 
it would be advantageous for hia client to have the right 
to begin cast upon him or not, and accordingly struggle to 
obtain that right or transfer it to his adversary, as circum- 
stances require. It is an advantageous right when a party 
has a good case and strong evidence to support it, as it ge- 
IH&r^ly (aQ4 ci^rt^^ly if ojppQ8}t& sijd^ produce witnesses) 
QO^kv^ a Fig]^ to reply on^ the (^nep, and thus given the 
la#t w^Hfd ; hi^^ on the other hapd, if the case wbiich a 
party h^^ hj^ a we^k one ; if, to support it, he has only 
sli^t evkleoce to ad4u.<;e> or^, perhaps,, none ai a^l^but goe^ 
to^ti^ on th^chancj^ (if defendant) of bei^ able to iion-^ 
suH tljie plaiAti^ or thj^jb tfa^ ca^;^ of the opposite paxty may 
hxie&k 49^n through its own^ inUdnsic. woakness^ or, trusty 
iQr thje £fpee<;h c^ his. coi^nsel t^ destroy,, in the mi&ds of th^ 
jury, the effect of the adversary's evid^p^Q!? ; thi&n the deci- 
sion; of t^e. judge^ that he was the party entitled to begiii^ 
m^ht prove fat^l ingta^tly to hi^ cau^ ; as it w^ in th^ 
lafe case of Edwftrds v. Jfones, 7C.& P, 683,. Jaiju,17, 1837. 
That wa&an action of asspBip£^ by the iad<»rs$$ ^f a pro- 
missory note against the laak^r, to which th^ di^^ndant 
pleadedi a^ lopg plea^ amoMQtiiig in substance to wc«nt: of 
cop^d^atiQU: for the npte-j. to:a portion of whiah the plaitt- 
ti$ repliedy thai; there had. been a good> CQnsideve^tion.^ven, 
an4 to the re^t entered; a noUe proseqjui. Coup^el for the 
plaintiff! &aid> he believed the defendant sliould. begjn> 
wkich wQs rul^d accordingly by Aldecson.B.) on. which dor 
fen4ant's' counsel. ladwijbtMtha^t h^ hs^ np wjl^e^ses;. a^d 
the. jiudge iqfiiqediately directed the juiry to find, a verdict 
against him; whereas had the plaintiff begun, thj^ result 
n^ight have been very diffeFent* 

These observations may suffice to show, the practical 
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importance of the subject under consideration^ and which 
we will accordingly enter upon without further preface. 

The rule regulating the right to begin is sometimes ex- Rule on the 
pressed thus : that the party who asserts the affirmative of *" 
the issue has a right to begin. (Litt. R. S6^ 3 Car. 1 ; R. v. 
Yeates, 1 C. & P. 323, April 5, 1824 ; Fowler v. Coster, M. 
& M. 241, 3 C. & P. 463, Dec. 6, 1828; Williams v. 
Thomas, 4 C. & P. 234, April 6, 1830 ,- Lewis v. Wells, 7 
C. & P. 221, April 3, 1836.) It has been thus enunciated 
through mere inadvertence, for although this maybe true as 
a general principle, it is very far from possessing that uni- 
versality and precision of which the subject is susceptible; 
generally speaking, it is true that the party who asserts the 
affirmative of the issue has the onus probandi upon him ; 
but this is far from being always the case, as was shown in 
the last chapter. It would be more correct to say, 
and it is the undoubted rule on the subject, '' That the 
party on whom the onus probandi on the record lies, has 
generally and prim& facie a right to begin.'* 

In this rule two things are to be observed ; first, that the 
onus probandi which influences the right to begin is the 
onus probandi as developed on the record; any shifting of 
the onus probandi after the case has been gone into can- 
not, of course, affect the present subject; it is the duty of 
the judge to examine the record, and see on whom the 
onus probandi lies there^ and call upon that party to begiii 
accordingly. But, secondly, it is to be remarked, that that 
party has only the prim& facie right to begin, as his adver- 
sary may (iii most instances at least) get it from him by ad- 
mitting his prim& facie case. (Thwaites v. Swainsbury, infr^, 
p. 31.) For as it is a principle that the jury are only sum- 
moned to try matters in issue, and nothing else, any fact 
admitted on the record cannot be questioned, and no evi- 
dence is required to support it ; and in like manner, if a 
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party or his counsel makes any admission in open Court 
no evidence ought to be given upon it ; and if the admis- 
sions so made go to the full extent of recognizing the primsi 
facie case of the adversary^ i. e, go so far as to admit that 
in the absence of any evidence being adduced he is entitled 
to a verdict, it is evident that, according to the principle 
laid down in the last chapter, the onus probandi no longer 
lies upon him, and he ought not to be called on to begin. 
But it must be carefully remarked, that in order to obtain 
this the above principle be attended to, namely, that the 
party w ishing thus to shift the right to begin must admit the 
entire prima facie case of his adversary ; the admitting impor- 
tant portions or facts of it will not suffice for this purpose. 
For instance, in the case of Doe d. Warren v. Bray, (M. & 
M. 166, March 11, 1828,) which was an action of ejectment, 
the lessor of the plaintiff claimed as the heir at law of 
H.B., the person last seised. A. B., one of the defendants, 
was the son of T. B., brother of H. B-, and he was un- 
doubtedly heir at law to H. B., if he were legitimate. De- 
fendants proposed to admit that if the defendant A. B. were 
not legitimate, the lessor of the plaintiff was the heir at law 
of the person last seised, and then claimed the right 
to begin, contending that the legitimacy of A. B. was the 
only point in question, and the affirmative of it lay on them. 
But Vaughan B. overruled this, and said that the question 
was, whether the lessor of the plaintiff was heir at law to 
H. B.? and that the affirmative of it lay on the plaintiff j 
that it might turn out that the question turned entirely 
on the legitimacy of A. B., but still it was not on 
that fact, but on the heirship of the lessor of the plain- 
tiff; and that, as the admission did not go far enough, the 
plaintiff should begin. Again, in the case of Doe d. Tucker 
V. Tucker, (M. & M. 536, Aug. 19, 1830,) lessorof plaintiff 
in ejectment claimed as heir at law of J.T. Defendant 
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claimed under a conveyance by J.T., and, offering to admit 
the heirship of the lessor, claimed the right to begin ; to 
which the plaintiff replied that that was not sufficient, as he 
should also admit that the ancestor of the lessor of the plain- 
tiff had died seised ; and per Bolland B. ^' Unless the de- 
fendant admits the whole case of the plaintiff, the plaintiff 
is entitled to begin." In the case of Turberville v. Patrick, 
(4 C. & P. 557, March 25, 1831,) which was an action of 
trover for goods, to which the general issue was pleaded, it 
appeared that the action had been brought by order of the 
Viee-Chancellor, in order to try the validity of a commission 
of bankrupt which had issued against the plaintiff, and had 
ordered the defendant to admit the finding and conversion 
of the goods. Defendant claimed the right to begin, on the 
ground that he was bound to admit the plaintifi^s right to 
recover, unless he could make out a case in answer. Sed 
per Bosanquet J. "If the Vice-Chancellor had intended 
that this action should not be tried in the ordinary way, he 
would have directed an issue, and have made the present 
defendant the plaintiff in the issue. Plaintiff must begin." 

We must, however, here notice the case of Thwaites v. 
Swainsbury, (5 C. & P. 69, June 18, 1831,) which was an 
action of assumpsit for goods sold, &c. ; and by a rule of 
Court (which had been obtained by consent), it was ordered 
that the defendant should admit the plaintiff's case ; sed 
per Tindal C. J. " The plaintiff must begin, and state the 
case : this is not like the case of an issue, proof of the 
affirmative of which lies on the defendant." 

It is, perhaps, hardly requisite to observe, that in any 
action where the defendant pleads the general issue, the 
plaintiff must begin, as that plea puts him on the proof of 
his case generally. 

As more grounds of action than one may, under certain 
restrictions, be stated in the declaration, s^qd as a defendant 
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may, with leave of a judge, plead several distinct and evea 
inconsistent matters to the same charge, it frequently hap- 
pens that there are several issues arrived at on the record ; 
and if so it is very possible that the onus prol>andi in some 
of them may lie on the plaintiff, and in others on the de- 
fendant. Under such circumstances the rule, vtrhich shall 
be more particularly considered in its place, is, that if the 
onus of proving any one issue lies on the plaintiff be is 
entitled to begin. For the present, however, we will only 
consider the case of a single issue, and proceed to illustrate 
|the general rule, that the party on whom the onus probapdi 
lies is entitled to begin, by showing its application ip trials 
by jury and at the Quarter Sessions. 



Section 2. 

Of the Right to begin in Civil Actions, 

Classifica- Civil actions, as is well known, are divided into real, 
tioDs. mixed, and personal, in the first of which land only is 

demanded ; in the second, land and damages ; and in the 
third, damages alone. There are, besides these, some other 
civil proceedings which will require notice, such as pro- 
ceedings on quo warranto, &c. With respect to real and 
mixed actions, it is to be observed, that though formerly 
very numerous they have been by statute 3 & 4 Will. 4, c. 
27, reduced to four: — writ of right of dower, writ of dower 
unde nil habet, quare impedit, and ejectment; the latter 
is not properly a mixed action, as it is in form a personal 
action of trespass (vide Steph. on Pleading, 23 & 48) | as 
land is not demanded in the original writ, which by a fic- 
tion of law is supposed to be issued. The actiou of eject- 
ment shall be fully considered in the sequel (vide infra, p. 
64) ; and with respect to the other three, little or nothing 
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is to be found in the books on the subject which we 
ai^ here atteaipting to illustrate ; and were it even other* 
wise^ it is doubtful whether, from their raie occurcence, it 
would be worth while to do so in a small work like the 
present. Passing by, therefore, the subject of real 
actions, we proceed to consider those which are ^her 
personal or mix^» The essential point in which these 
diflfer from the former is, that in real actions land, or some 
right relating to land, is demanded eo nomine and alone : 
while in the latter, not only is some wrong or breach of 
contract complained of, or even land demanded, but 
damages f either nominal or serious, are sought to be reco- 
vered for the injury brought. Now, when on the issue 
raised by the pleadings the onus probandi lies on the 
plaintiff, he of course has to begin, and prove at the same 
time the injury done and the quantity of damage he has 
sustained thereby. But in those cases where the onus of 
proving the facts in issue lies on the defendant, still the 
plaintiff has to prove the amount of his damages ; this is an whether 
onus probandi which always lies on him, and it becomes a onusor 
question to determine which party has a right to begin ; in P^^i^? 
other words, whether the mere onus of proving damt^es confers a 
where the onus of proving the facts in issue lies on the begin, 
defendant, will confer on a plaintiff the right to begin. 

This is a question so simple in its enunciation, and of 
such importance and constant occurrence in practice, that 
one would suppose it must have been settled in the very 
infemcy of our law. Yet, as probably few points have given 
rise to more conflicting and irreconcilable decisions than the 
present, and as the j udges in July,4 W.4, 1833, promulgated 
a rule altering the practice in this respect in some particu- 
lar forms of actioo, leaving it untouched in others, it becomes 
imperatively necessary to a right understanding of the 
subject, to enter fully into the consideration of the case^ 
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which were decided, and the doctrine which prevailed pre- 
vious to the making of that rule, and then to consider 
both the rule itself and the cases which have been decided 
in illustration of it. 
Cases pre- The first case which seems directly to bear on this subject 
July, 1833. \^9 that of Hodges v. Holder (3 Camp. 366, March 9, 
1813), which was an action of trespass quare clausum 
fregit, to which the defendant pleaded a right of way ; and 
was by Bayley J. allowed to begin. The next (which is 
quite in accordance with it) is that of Jackson v. Hesketh, 
(2 Stark. 518, Summer Assizes, 1819.) This also was an 
action of trespass quare clausum fregit, to which defendant 
pleaded a public right of way; and per Bayley J. " The 
party who has to prove the affirmative of the issue ought to 
begin^ the question of damages never arises till the issue has 
been tried jy 

The next two cases appear inconsistent with these. In 
Robey V. Howard, (2 Stark. 555, Dec. 21, 1819,) which 
was an action against a party who had undertook to lay 
out for the plaintiff a sum of money in good security, but 
was alleged to have taken an insufficient one ; to which 
defendant pleaded in abatement the nonjoinder of one G. D. 
as defendant, Lord Chief Justice Abbott said, '* the plaintiff 
must begin, since at all events it is incumbent on him to 
prove his damages.*' And in Lacon v. Higgins, 3 Stark. 178, 
M. 1822 y which was an action of assumpsit to recover a 
large sum of money, the amount of millinery supplied to the 
defendant, and the only plea was coverture, the same 
learned judge said ^^ As the plaintiff had to prove the 
amount of his damages he was entitled to begin." 

These cases however are perhaps reconcilable with those 
of Hodges V. Holder, and Jackson v. Hesketh : in these 
latter the actions were manifestly brought to establish a 
right to some lands, and not for the purpose of recovering 
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any heavy damages ; those actions in other words, did not 
sound in damages ; while in Robey v. Howard, and Lacon 
V. Higgins, the damages sought were considerable and the 
sole gist of the action. The cases of Hodges v. Holder and 
Jackson v. Hesketh seem to have completely settled the 
position, that when the action, though in form brought to 
recover damages, is in reality instituted in order to try a 
contested right, and only nominal damages are sought in 
order to establish that right, and the onus probandi4ies on 
the defendant, he is clearly entitled to begin. 

The next case however went a step farther ; it was that 
of Bedell v. Russel, (R. M. 293, July 8, 1825,) and was 
brought for assaulting, beating and shooting at the plaintiff, 
on divers occasions ; to which defendant pleaded, that he 
was the captain of a ship on board of which plaintiff was a 
mariner, that the latter was engaged in mutiny, in order to 
suppress which the trespasses mentioned were committed ; 
replication, de injuria, &c. : defendant claimed the right to 
begin, and cited Hodges v. Holder, and Jackson v. Hes- 
keth ; to which it was urged for the plaiutiff, that those 
wefe cases of trespass quare clausum fregit, where certain 
rights were in question ; that here the essence of the in- 
quiry was a claim of damages: and Best C. i, said, ^^ But 
for the authorities cited I should certainly have thought that 
the onus of proving damages sustained gave a right to 
begin ; but as it is of the utmost consequence that the 
practice should be uniform, I shall consider myself bound 
by those cases till the matter shall be settled in full 
Court." N.B. Robey v. Howard and Lacon v. Higgins 
seem to have escaped the observation of all parties, or cer- 
tainly the Chief Justice would have decided the other way. 
We shall have occasion to recur to this case presently. 

The damages; however, which a party seeks to recover, 
may, although serious in themselves, be so completely de- 
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fined by the fenu of the action, thAt the plaintiff \& either 
entitled to recover to the amount stated in the d^^claiftticm, 
or not at sXl ; and such damages are said to be liquidated 
in contradistinction to those which are left uncertaia, and 
to be assessed by the jury, and are therefore called tmliqui- 
dated damages. The distinction between these two 
species of damages as afiSscting the right to begin, came 
before the CJourt in the case of Fowler v. Coster, (M. & 
M. 24J, 3 C. P, 463, Dec. 5, 1828.) This was m actK>n 
of assumpsit, brought by the plaintiff, as indorsee, against 
the defendant as acceptor of two bills of ej^cbange ; the 
declaration also contained the common money counts* 
Defendant pleaded in abatem^it, that the promises, if any, 
weie made jointly with one C. ; and on this issue was ulti^ 
mately joined ; and Lord Teaterden,C* J. said, ** It would 
be inconvenient to say in all cases thai the plaintiff should be- 
gin when he is to recover damages ; that is the case m tres* 
pass where there are only special pleas (m. the record, yet the 
defendant usually begins," The couns<^l for the plaintiff then 
argued, that in the class of case«( alluded ibo by the judge, 
the damages are merely nominal* and the right is really 
the only question in issue ; that here the plaintiff had to 
prove the amount which he is entitled to recover ; and even 
if it should be said that there can be no dispute as to the 
amount due on two bills of exchange, yet there are other 
counts in the declaration, (viz«, the common mpney counts,) 
on which an uncertain amount of damages might be 
recovered, and the Court could only look at the record in 
deciding such a question as the present; besides, that it 
was of importance to have one rule, and not to make the 
course of practice different, as the cause of action might 
happen to be on a bill of exchange, or on an account for goods 
sold, &c. But Lord Tenterden said, " It certainly is of im- 
portance that there should be a distinct general rule ; but 
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that rule need not be the same for every ca^se, if it be such 
that its application is clear. No rule probably can be free 
from occasional inconvenience, but I think this is suffi- 
ciently general, and on the whole the most convenient ; that 
whenever it appears on the record or by the statement of the 
counsel engaged, that there is really no dispute about the 
sum to be recovered, but the damages are either nominal 
or else mere matter of computation, then, if the affirma- 
tive of the issue is on the defendant, he is entitled to 
begin." 

'^ There can be no doubt as to the correctness of the de- 
cision in this case, so far as it goes : viz., that where the 
damages sought to be recovered are either quite nominal, in 
ordertotrya right, or, though heavy, are so completely liqui- 
dated that there can be no question as to their amount, the 
defendant is entitled to begin, if the onus probandi of the 
issue lies upon him. But the proposition impliedly laid 
down in it, that the damages being the object of the action, 
and unliquidated, throws such an onus probandi on the 
plaintiff as to give him the right to begin, received an ex- 
press negative in a case decided by Lord Tenterden himself, 
aided by three other judges, a very few days after that of 
Fowler v. Coster. The case alluded to is that of Cooper v. 
Wakley, (3 C, & P. 474, M. & M. 248, and also a printed 
Report, Dec. 12, 1828.) This was an action brought by 
the plaintiff as surgeon to Guy's Hospital, against the de- 
fendant as editor of a medical and surgical periodical, for 
a libel on his professional character. Four counts of the 
declaration charged different parts of the alleged libel, in 
which defendant criticised a certain surgical operation 
which had been performed by the plaintiff, and imputed to 
him want of skill, fee. The fifth count charged a distinct 
libel, which professed to be a reply by the defendant to 
some newspaper statements, which alleged that the plain- 
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t\S had taken up an unnecessary time in performing the 
operation, and also that he had been placed in his situa- 
tion of surgeon to Guy's Hospital through favouritism 
and corrupt influence. There were seven pleas, four of 
them justified the allegations of the libel, and imputed to 
the plaintiff unskilfulness in the operation, and asserted 
that a skilful surgeon would under similar circumstances 
have performed it in a much shorter time, and that the 
patient's life was probably sacrificed to such unskilfulness. 
In two more pleas, the defendant justified those parts 
which stated that the plaintiff had been elevated through 
corrupt influence ; and the seventh plea stated that he, 
as editor of a medical periodical, published the alleged 
libels, they being correct reports of what had occurred. 
Replication, de injuria. Defendant claimed the right to begin, 
and cited Hodges v. Holder, Jackson v. Hesketh, and 
Bedell V. Russel ; to this the plaintiff 's counsel replied, 1. 
That the aflirmative lay on the plaintiff; 2. That the 
damages were unliquidated, and therefore gave the plaintiff 
a right to begin ; that the allowing the defendant to do so 
would totally alter the situation of the parties, and put the 
party who came into Court to complain of a malicious libel 
in the situation of a defendant on trial on a chaise against 
himself. That of the cases which had been cited, two were 
questions of right, without any claim of damages, and the 
third (Bedell v. Russel) was decided by the judge against 
his own conviction, conceiving himself bound by the 
authorities. Lord Tenterden then consulted J. J, Bayley, 
Littledale and Parke, and all four were unanimously of 
opinion that the defendant had a right to begin ; and Lord 
Tenterden said, " The general rule is, that the party on 
whom the affirmative lies has a right to begin ; and in one 
at least of the cases cited, viz.. Bedell v. Russel, the plain- 
tiff was seeking to recover unliquidated damages. The 
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affirmative here is on the defendant^ as he must make out 
the assertions he has made." 

This case, together with that of Bedell v. Russel, 
establish the position that the onus of proving unliquidated 
damages, even in cases of assault and libel, (the two 
worst species of civil injuries to the person^ does not 
confer a right to begin. That it does not do so when 
unliquidated damages are sought in respect of injuries to 
property, was established by the subsequent case of 
Cotton V. James, (3 C. & P. 505, M. & M. 273, Jan. 18, 
1829.) This was an action of trespass, containing one 
count for breaking the plaintiff's house and taking his 
goods, and a second for taking his goods and converting 
them : defendant pleaded a justification, that the plaintiff 
had been declared a bankrupt on the petition of the 
defendant, and that the messenger from the commis- 
sioners of bankrupt entered and took the goods by virtue 
of their warrant, before any assignees were chosen. The 
replication traversed the bankruptcy within the meaning 
of the statute. Defendant claimed the right to begin, 
and cited Cooper v. Wakley; and per Lord Tenterden, 
" The rule established in practice is, that when the general 
jssue is not pleaded, and the affirmative of the issue lies on 
the defendant, he is entitled to begin. I do not say that 
this is the niost convenient rule ; I am by no means sure 
that the practice is founded on the best principle, but it is 
established, and I do not think I ought to depart from 
it." 

The cumulative effect of Bedell v. Russel, Cooper v, 
Wakley, and Cotton v. James, seems effectually to over- 
rule the earlier cases of Robey v. Howard, and Lacon v. 
Higgins,, especially when we recollect that all of them, 
with the exception of Bedell v. Russel, were decided by 
the same judge. 
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Besides^ however, being classed into liquidated and 
unliquidated, damages are subject to another division. 
The plaintiff may, in his declaration, either simply state 
the wrongful act done by the defendant, and claim 
damages generally on that account, when as the law 
presun^es that whenever a wrongful act has been done 
some damage has accrued, it will be left to the jury 
to determine the quantum which has necessarily resulted 
from it in the case before them ; and this is called claiming 
general damages. But it frequently happens, that in 
addition to this general damage, which the law will thus 
imply, some special mischief has happened to the plaintiff 
in consequence of the illegal conduct of the defendant, 
though not necessarily resulting from it, and compensa- 
tion for which therefore cannot be given by the jury 
unless expressly claimed in the declaration, and proved 
by evidence to have occurred ; and it might be made a 
question whether, although the onus of proving general 
damages did not confer a right to begin, as established by 
the three last cases, the onus of proving special damages 
might not have that effect. This point was raised in 
Fish V. Travers, 3 C. & P. 578, Feb. 16, 1829. This 
was an action of trespass for shooting a dog, and the 
declaration charged certain specific damages to which the 
plaintiff was put thereby. Defendant pleaded in justifica* 
tion that the dog was accustomed to bite ; and claimed the 
right to begin, citing Cooper v. Wakley, and Cotton v. 
James. The plaintiff's counsel then contended that 
the allegation of special damages distinguished this case 
from those cited, as in them the damage was only, conse- 
quential, and the plaintiff could have no evidence to give 
on the subject. But Best C. J. said, ^^ I cannot see any 
distinction between the two kinds of damages, and the de- 
fendant must begin." 
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There k, however, a ease to be found subsequent to the 
preceding ones, M^hich, if the report of it be correct, and the 
decision in it a right one, completely orerturns the positron 
iKere sought to be eetablishedy yiz. that the onus of proving 
danoages does not of iCself confer a right to begin. The 
ease sdluded to is that of Morris v. Lotan (1 M. & R. 233, 
Dec. 11, 1832). Tbi» was an action of assumpsit for 
goods sold, &c. to wfaicb the defendant pleaded in abate- 
laent th^ nonjoinder of several joint contractors, on which 
issue was joined. Defendant claimed the r^ht to begin, 
and eked Cotton v. James. But Denman C. J. said, that 
^ he recollected being in a case subsequent to that before 
Lord Tenterden, in which it was decided that the plaintiff 
should begin unless the damages were admitted* That he was 
aware of the difference in the decisions, but that his opinion 
wsis tliat the plaintiff should begin." Now here it must be 
remarked, that as the case alluded to by the Lord Chief 
JweJcei^ not before us, we can form no judgment as to its 
applicainlity to the question under consideration ; aind as to 
the QBise 6f Morris v. Loton itself, it cannot be now consi- 
dered ae an, authority, for the following reasons. First, 
it was decided by a single judge, and is in ex- 
press defiance (for to reconcile them seems altogether 
out of the question) of four others,. Bedell v. Ru6sel> 
Cooper V. Wakley, Cotton v. James, and Fish v, Travere, 
one of which- (vi±. Cooper v. Wakley) was decided by four 
judget^;, and in another (viz. Cotton v« James) the prac- 
tice on this point w«Js declared by Lord Tenterden to be 
settled. But if it be said the case of Morris v. Lotan 
is . more recent than those mentioned, and for that reason 
entitled to the greater weight, it may be observed that the 
caise of Morris v. Lotan, if correctly decided, establishes 
this> that the onus of proving damages (at least such as 
are unliquidated) aZways confers on the plaintiff a right to 
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begin ; now it will presently be seen, that since the 
decision in that case the whole fifteen judges have come to 
a resolution that the practice in this respect required to bo 
altered, and that the onus of proving unliquidated 
damages should, for the future^ at least in some cases, I 

confer a right to begin ; whereas, if Morris v. Lotan were , 

correctly decided, not only would such a rule be perfectly 
nugatory, but it would follow that all the judges had | 

taken an erroneous view of the then existing practice. i 

And should all this be deemed insuflScient to destroy the 
authority of that case, it is to be recollected that in 
another case subsequent thereto, but prior to the new 
rule, viz. that of Wood v. Pringle, 1 M. & R. 277, Feb, | 

21 y 1833, where an action was brought for a libel, 
to which the defendant pleaded to some parts a justifica- 
tion, and as to the rest suffered judgment to go by 
default, Lord C, J. Denman himself said, " that as 
there were parts of the publication on which no issue had 
been joined between the parties, but judgment had 
been signed by default for want of a plea; that as to 
those parts of the case, the plaintiff was entitled to begin 
by showing the amount of damages he had sustained, and ' 

having the right to begin as to part he had the general 
right to begin." Now if the case of Morris v. Lotan had 
been correctly decided, this distinction would have been 
altogether unnecessary, as the plaintiff, having to prove 
his damages, would have had the general right to begin as. ; 

to the whole, notwithstanding the pleas of justification. 
Principle Rejecting, therefore, the case of Morris v. Lotan, for the * 

establish. ^ above reasons, and collecting together the various points 
established by the preceding decisions, we arrive at the 
following general rule, which it is conceived can be 
supported to its fullest extent, viz. " That with the excep- < 

tion of those cases provided for by the rule of July, 1833, 
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to be' mentioned presently, the mere onus of proving 
damages, whether nominal or real, liquidated or unliqui- 
dated, general or special, does not of itself confer on the 
plaintiff a right to begin, when the onus. of proving the 
facts in issue lies on the defendant." 

This general principle being established, we will now Rule of 
proceed to consider the rule which was promulgated in the 
case of Carter v. Jones, by Tindal C. J. as the result of a 
resolution which had been come to by all the judges 
(6 C. & P. 64, 1 M. & R. 281, July 6, 1833). This may 
be considered as a species of statute law on the subject, 
for all cases not coming within this new regulation are 
still governed by the principles above established, (Burrel 
V. Nicholson, C. & P. 202 ; 1 M. & R. 304, Dec. 9, 1833; 
Reeve v. Underbill, 6 C. & P. 773 ; 1 M. & R. 440, Dec. 
12, 1834 ; Lewis v. Wells, 7 C. & P. 221, April 3, 1835 ; 
Wooton V. Barton, 1 M. & R. 518, Dec. 14, 1835.) The 
rule in question was not promulgated by writing, and 
unfortunately the two reports which we have of the case in 
which it was first mentioned, although they agree in its 
general features, yet differ most materially in the extent 
which they attribute to it. In 6 C. & P. 64, the words 
of Tindal C. J. are given thus : " The judges have come 
to a resolution that justice would be better administered 
by altering the rule of practice, and that in future the 
plaintiff should begin in all actions for personal injuries, 
and also in libel and slander, notwithstanding the general 
issue may not be pleaded and the affirmative be on 
the defendant. It is most reasonable that the plaintiff 
who brings his case iilto Court should be heard first to 
establish his complaint.'' In 1 M. & R. 281, it is thus : 
" A resolution has recently been come to by all the judges, 
that in cases of slander, libel, and other actions, where 
the plaintiff seeks to recover actual damages of an unas- 

F 
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certained amount, he is entitled to begin, although the 
affirmative of the issue may, in point of form, be with the 
defendant'' Owing to the discrepancy between these 
reports we must endeavour to collect the extent of the 
rule from the cases which have been since decided in 
CaM« sioce illustration of it ; and although it is a matter of r^ret 
July, 183d. ^^^ those decisions are not by any means uniform, yet it 
is apprehended that by attentive consideration of than aU^ 
and keeping steadily in mind as a principle the proposi- 
tions established by the decisions already quoted, the 
difficulties in defining the limits of the rule will be nwch 
diminished, if not altogether, disappear. 

First, then, it seems quite clear that this rule does not 
apply ia any case whatever where the damages are either 
nominal, and the action brought to try a right, or where 
they are liquidated. This is indeed deducible from die 
very words of the rule, whichever report of it he view^ as 
the correct one ; but there have been also decided cases 
bearing directly on the point* In Burrel v. Nicholson, 
(6 C. & P. 20a, I M. & R* 304, Dec. 9, 1833,) which was an 
action of trespass for taking goods, to which the defendant 
pleaded in justification, that he as constable took the goods 
under a warrant, of distress for a poor rate due by the 
plaintiff, as occupier of a house in the parish of S. M,, and 
plaintiff replied, that the house was not in that parish; the 
defendant claimed the right to begin, as the affirmative of 
the. issue was on him ; to which plaintiff's counsel replied— r- 
the new rule ; and per Denman C. J. '^ The rule promul- 
gated by the judges applies to cases where damages are the 
object of the action, and a justification putting the issue on 
the defendant is pleaded; there the plaintiff is to begia; 
but the case here is different, it is a mere question of right, 
and therefore the defendant must begin, as the affirmative 
is on him : and this ruling was afterwards confirmed by 



Right to begin* 46 

the Court in banc. Again, in Silk v. Humphrey, (7 C. & 
P. 14, May 30, 1836,) which was an action of debt for a 
penalty of £60 brought on 32 G. 2, c. 28, against the de- 
fendants, who were sheriffs, and who, as the declaration 
alleged, having arrested the plaintiff on a capias, had un- 
lawfully carried her to prison within 24f hours, although she 
did not refuse to be carried to some safe place of her own 
nomination ; to which defendants pleaded, that the plain- 
tiff had consented to be taken to the house of one W. L., 
that they offered to allow her to remain there 24 hours, 
but that she requested them to carry her to prison, which 
they accordingly did ; the replication traversed the alle- 
gation that the plaintiff had consented to be taken to the 
house of W. L. ; and per Coleridge J. "As the plaintiff 
does not go for unliquidated damages, the defendants 
should begin." The same doctrine seems also supported by 
the case of Bowles v. Neale, (7 C. & P. 262, August, 1836,) 
which was an action for a false return to a mandamus, in 
which defendant alleged that he as rector had deprived 
the plaintiff of his office of parish clerk, for intoxication, 
&c., and the declaration negatived successively each of the 
allegations in the return ; the defendant in his plea re-as- 
serted the charges, and issue being joined ; per Lord Den- 
man, " Defendant ought to begin, as the affirmative is 
certainly on him." 

The above decisions establish that the new rule does not 
extend to any cases where the damages are either nominal 
or liquidated. The two following show, what indeed also 
might be collected from the text of the rule, that it does ex- 
tend to all that class of actions ex delicto which are 
brought for any inj ury or violence to the person or reputa- 
tion of a party. In Carter v. Jones, (6 C. & P. 64, 1 M. 
& R. 281, July 6, 1833,) the plain tiff brought his action for 
a libel, to which the defendant, instead of the general issue, 

F 2 
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pleaded several special pleas which justified the whole of 
the libel ; Tindal, C. J. then promulgated the rule under 
consideration, and holding that this was a proper case for 
its application, allowed the plaintiff to begin. In Atkinson 
V. Warne, (6 C. & P. 687, Dec. 8, 1834,) which was an 
action for false imprisonment, defendant pleaded in justifica- 
tion that he had given the plaintiff in custody for folony ; 
the plaintiff replied de injuria, &c. and his counsel claiming 
the right to begin by force of the new rule, Gumey B. held 
that he was entitled to do so. 

So far there can be neither doubt nor difficulty as to the 
application of this rule ; but whether it applies to actions 
ex delicto brought for injuries to property, or to any form 
of action ex contractu, when in either case the damages 
sought to be recovered are unliquidated and serious; is a 
matter about which the decisions have been somewhat in- 
consistent, and which we must endeavour as far as possible » 
to reconcile. 

In Reeve v. Underbill, (6 C. & P. 773, 1 M. & R. 440, 
Dec. 12, 1834,) which was an action for the non-perform- 
ance of a contract under seal, to which the defendant 
pleaded that the deed was obtained by fraud, and issue 
was joined ; defendant claimed the right to begin, as the af- 
firmative lay upon him ; to which the plaintiff's counsel 
replied the new rule, and urged, that as the damages were 
uncertain and unliquidated, this case came within its. pro- 
vision. But Tindal C. J. said^ ^^ I am of opinion that the 
present case is not within the rule ; that rule applies to 
actions for libel, words, malicious prosecution, and similar 
cases. It can hardly be said in any case where the action 
is for the breach of a special agreement, that the. damages 
are precisely ascertained^ but here the amount is after all 
a mere matter of calculation, and not liable to be in- 
creased by any matter that the plaintiff can urge in aggra- 
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vation ; it is otherwise in actions of libel^ slander, and other 
cases where the action is brought for malicious injuries. 
I think that the affirmative of the issue being on the de* 
fendants they are entitled to begin." The next case is that 
of Lewis V. Wells, (7 C. & P. 221, April 3, 1836,) and 
was an action of covenant for not repairing; defendant 
pleaded several pleas, and in all the issues as ultimately 
joined the onus probandi lay on the defendant; and per 
Coleridge J. " The old rule was to look at the record, and 
see on whom the affirmative lay, and I think that the new 
rule of the judges has not varied it in actions of contract." 
And again, in the case of Wooton v. Barton, (1 M. & R, 
518, Dec. 14, 1835,) where the declaration stated that the 
defendant had covenanted that at the end of a certain term 
demised by him to the plaintiff, he would repurchase of 
the plaintiff the stock &c. on the premises ; to which de- 
fendant pleaded, that the plaintiff had by fraud and covin 
removed all the valuable part of the stock, and left nothing 
but worthless goods on the premises, on which issue was 
joined and the new rule cited ; Parke B. said, " The only 
rule laid down by the judges was, that in actions for per- 
sonal injuries where damages are sought, as in actions of 
assault, &c., and in libel and slander, the plaintiff should 
begin. The general rule is, that the party on whom the 
issue is should begin. This was not altered by the re- 
solution of the judges. I shall rule that the defendant is 
entitled to begin." In addition to these direct authorities, 
there is another which seems indirectly to support the 
same doctrine, that the new rule does not in general extend 
to actions ex contractu. In Coxhead v. Huish, (7 C. & 
P. 63, June 11, 1835,) which was an action for goods sold 
&c. with a count for use and occupation of lodgings, to 
which defendant pleaded as to £20, parcel of the demand, 
payment, and to the residue a set-off; per Parke B. "The 
defendant must begin." 
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On the other hand, there are not wanting cases, and very 
recent ones too, which tend to show that the onus of proving 
unliquidated damages in any form of action comes within 
the new rule, and will entitle the plaintiff to begin. In 
Harrison v. Gould, (7 C. & P. 680, July 26, 1836,) which 
was an assumpsit for breach of promise of marriage ; to 
which the defendant pleaded, that after the promises &c. 
the plaintiff had conducted herself in a lewd, unchaste, and 
immodest manner, and had been guilty of indecent and im-> 
moral conduct ; defendant's counsel claimed the right to 
begin, and cited Carter v. Jones, Burrel v. Nicholson, 
Da vies v. Evans, (infra, p. 58,) Warner v. Haines, (infra, 
p. 60,) Atkinson v. Wame, Smart v. Rayner, Mills v. Oddy, 
(vide the two last infra, p, 62, 63,) and Reeve v. Under- 
bill ; the plaintiff on the contrary cited the new rule, and 
argued that it extended to all cases where unliquidated 
damages were sought to be recovered. (Note. — This is not 
mentioned in the report, but such, I have been informed, 
was the argument used,) and per Gaselee J. (after having 
consulted Lord Abinger C. B.) the plaintiff ought to begin. 
And again, in the very recent case of Absolon v. Beaumont, 
(1 M. & R. 441, Feb. 8, 1837,) which was an action on a 
policy of insurance against fire, to which defendant pleaded 
four pleas, in all of which he took the onus probandi on 
himself, and claiming the right to begin, cited Carter v. 
Jones, and Cooper v. Wakley ; but Lord Denman C. J. said, 
'^In all cases where any affirmative issue, or to speak 
more correctly, any affirmative proof lies on the plaintiff 
to show what damages he is entitled to, he has a right to 
begin." 

In order to come to a correct conclusion on this subject, 
it is to be observed, that the case of Harrison v. Gould 
may perhaps after all be reconciled with those which pre- 
ceded it. They, it is to be remembered, were actions of 
contract for injuries to property, which outlive the party 
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wronged, and for 'which his executors might bring an 
action, while the case of Harrison v. Gould was one of that 
species of actions of contract which works an injury to the 
feelings, and occasions a personal suffering to the party 
rather than an injury to his property. It is well known, 
that neither by common nor statute law can actions of this 
description be brought by executors, (unless some spedal 
damage has thereby accrued to the personal estate of the 
deceased,) they must be brought by the injured penon 
alone, for the wrong done to himself, and in this point of 
view may fairly be amsidered personal mjnnes within the 
meaning of the new rule, while they also seem to partake 
of the mischievous nature of libel and slander. So that, 
keeping this distinction in mind, the only authority which 
goes the full length of asserting that the onus of proving 
unliquidated damages always gives a right to begin is that 
of Absolon V. Beaumont; and it is to be remarked, that in 
that case, if we are to trust to the report, although the new 
rule was mentioned as having been promulgated in Carter 
V. Jones, yet not one of the decisions which have since 
taken place were even alluded to, but the parties contented 
themselves with citing that case, together with the old one 
of Cooper v. Wakley. It is therefore but justice to pre- 
sume that had the cases of Reeve v. Underbill, Lewis v. 
Wells, Wooton v. Barton, and Colhead v. Huish, been 
cited in Absolon v. Beaumont, the decision in this latter 
would have been very different. As it is, Absolon v. Beau- 
mont stands alone, and there are at least three decided 
cases against it, for which reasons, coupled with the 
others already mentioned, we may venture to disregard its 
authority on the present occasion. 

The result therefore of all the cases seems to be, that priociplcs 
the new rule does not apply in any case whatever where ^^^J-Jh ^ 
the damages are either nominal or liquidated. 

That it extends to all actions ex delicto for any malicious 
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injury to the person, and to all actions ex contractu which 

die with the person. 

It is to be presumed that the defendant, by admitting 

the amount of damages even in a case coming within the 

rule, can obtain for himself the right to begin. 
Rule when We have hitherto been considering the case where 
Mvena*^* there is but one issue joined on the record. This, how- 
issues ever, is not of universal, or even most common occur- 

joioed. 1 r T. • 

rence ; and when there are more issues than one arrived 
at, it not unfrequently happens that the onus of prpving 
some one or more of them lies on one party, and the onus 
of proving the rest upon the other. It is commonly said, 
and even laid down in some books, that if the affirmative 
of any one of the issues lies on the plaintiff, he is entitled to 
begin and obliged to go through his whole case in the first 
instance. The latter part of this assertion shall be pre- 
sently considered ; but, with respect to the former, it is 
obvious that the mere affirmative lying on the plaintiff can 
possibly make no difference, or give him any privilege ; 
and the rule as observed in practice is, " that if the onus of 
proving any one of the issues lie on the plaintiff, he is 
always thereby entitled to begin." Thus in the case 
of Wood V. Pringle, ( 1 M. 8c R. 277,) which was an action 
for libel, to which defendant pleaded several special pleas 
to certain parts of the libel, and suffered judgment by 
default to the rest; it was held by Lord Denman, that as 
to those parts of the case on which judgment had been 
allowed to go by default, that the plaintiff was entitled to 
begin by showing the amount of his damages; and having 
the right to begin as to part, he had the general right to 
begin.(a) 

Owing to the peculiar nature of the action of reple- 

{a) This case admirably illustrates the principle under consideration, 
although now, by the new rule, the plaintiff in actions of libel has always 
the ri^U to begin, on whomsoever the onus probandi in the issue may lie. 
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vin, and the circumstance that both parties are, to a 
certain extent, plaintiffs, it has frequently been attempted 
to show that the above rule does not apply in that form of 
action. That attempt, however, has not succeeded ; and 
in the cases of Curtis v. Wheeler, Williams v. Thomas, 
and James v. Salter, it has been ruled that the principle 
applies in replevin, just the same as in other actions, 
that the onus of proving one issue lying on plaintiff, he 
has a general right to begin. (Vide those cases, infr^, p. 
69, 70, 71.) 

It must, however, be carefully observed, that in order 
to give the plaintiff a general right to begin, the issue, 
the onus of proving which lies upon him, must be a real 
and bonSi fide question betweien the parties, and not a 
mere formal or colourable issue on the record. Thus in 
actions of trespass quare clausum fregit, where the plea 
commences by denying the force and arms, and whatever 
else is against the peace &c., and then goes on to state 
the particular grounds of defence on which the party 
relies ; and, consequently, there are in form two issues 
joined; in two early cases, Hodges v. Holder, and 
Jackson v. Hesketh, (vide them supra, p. 34,) where the 
onus probandi on the second issue lay on the defend- 
ant, and the plaintiff claimed the right to begin, on the 
ground that the onus of proving the first, viz. the force 
and arms, &c. lay upon him, it was held by Bay ley J. 
" That the not guilty as to force and arms, was not a 
general issue, and did not throw the burden of any proof 
on the plaintiff; that it was not inserted with a view to the 
cause, but to bar the claim of the crown to a fine for 
trespass, and was quite dehors the cause as between the 
litigant parties ;" and he ruled in both cases that defend- 
ant should begin. 

For the same reason, it has been established by some 
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recent cases, diat when comoMH) counts are joined with 
special ones for the mere purpose of securing a vefdict, 
and no further eyidence is intended to be offered in their 
support besides that relied on in the special counts, that 
the general issue joined on those common counts is not 
a distinct issue of such a description as to entitle the 
plaintiff to begin, if the onus probandi on the special 
counts lies on the defendant. The following are the 
cases on this subject : — In Homan v. Thompson, (6 C. & 
P. 717, Dec. 16, 1834,) which was an action by payee of a 
promissory note against the maker, with counts for money 
lent and account stated ; plea to the first count, no con* 
sideration (afterwards held the plea would have been bad 
on special demurrer but was aided by verdict), and to the 
two last non assumpsit; replication, that defendant had con- 
sideration, &c. ; and per Parke B.,^' As the bill is admitted 
the defendant must begin. I held yesterday that if no evi- 
dence is intended to be given by a plaintiff on the 
money counts, the general issue pleaded to those counts 
will not entitle him to begin, as the object of an opening is 
to put the jury in possession of the facts you mean to 
prove by your witnesses. My own impression is, that the 
defendant should begin; but as Gumey B. held otherwise, I 
shall act on that precedent in this instance, and consider of 
the matter with the view of laying down some general rule." 
Also in Smart v. Rayner, (6 C. & P. 721, Dec. 16, 1834,) 
first count, assumpsit by indorsee against acceptor of bill 
of exchange drawn by A. S. ; second count, on another bill 
between the same parties ; third, account stated; as pleas 
to two first counts, payment of each of the bills respec- 
tively, and to the third non assumpsit ; replication traversed 
the first pleas, and the plaintiff claimed the right to begin, 
as the general issue was pleaded to the third count ; sed per 
Parke B. ^* Have you (plauitiff ) any evidence to give on the 
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ftccouDt stated^ if not, defendant must begin ; tbe only object 
of an opening ia to state to the jury the evidence that you pro- 
pose to adduce. If you have no evidence but the bills, de- 
fendant must begin:" and the plaintiff having no other evi- 
dence, the defendant began accordingly. And in the case of 
Mills V. Oddy, (6C. & P. 728, Dec. 19, 1834,) assumpsit, 
first count for a check drawn by defendant on Bank of Eng- 
land, second count, account stated ; plea to first count, no 
consideration; to second, non assumpsit ; plaintiff replied 
consideration to first count ; and per Parke B. " I have con- 
i^idered of this matter since the trial of the case of Homan v. 
Thompson, and I think that on these pleadings defendant is 
entitled to begin." And,la8tly, the case of Faith and another 
V. Mantyre,(7C.&P,44. Feb.20,1835,)firstcount,assump- 
sit by indorsees against acceptor of a bill drawn by Brown ; 
second, account stated ; plea to first count, that the bill 
was accepted for the accommodation of B , and when due 
that it was in the possession of the plaintiffF.andone W. K. 
as holders, and that they then held a blank stamped accept- 
ance firom Brown, intended for the accommodation of G. F. 
and W. K. as a bill for £500 to the order of the drawer, six 
months after date ; and they, after the bill became due, 
with consent of Brown, added their names as drawers to 
the blank acceptance, thereby making it a bill for 
^500 payable to order of G.F. and W. K., which they then 
negotiated for their own use, and before the commence- 
ment of this action the amount of it was paid, and that 
the same was in satisfaction of the first bill, &c* ; second 
plea, that after the bill had become due, &c. Brown paid 
£260 in satisfaction ; tp the second count non assumpsit ; 
replication to first plea, de injuria, and per Parke B. " on 
these pleadings defendant has a right to begin." 

It. may seem superfluous to remark, but it has been 
reported that when a declaration contains a special count. 
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together with one for an account stated^ to which the 

defendant pleads want of consideration ; the plaintiff 

replies that as to part of the money a good consideration 

existed ; and to the rest of that count, and all the second 

one, enters a nolle prosequi, that the defendant is 

entitled to begin. Edwards v. Jones, (7 C. & P. 633, Jan. 

17, 1837, supra, p. 28.) 

Whether Where the issue is on the plaintiff, and he has had 

Lmnd^to go ^otice by the pleadings or otherwise of the nature of the 

into his defence to be set up, it was formerly held that he was 

whole case ^i •' 

in the first obliged to go into his whole case in the first instance ; 
and establish, not only his primi facie right to recover, 
but disprove the defence intended to be set up, of which 
he has thus had notice. This was so held by Lord Ellen- 
borough, in the case of Rees v. Smith, (2 Stark. N. P. C. 
30, H. 1816,) and it is said that he generally at nisi 
prius adopted the practice, (1 Stark. Ev. 382). That 
case was an action of trespass for breaking into the 
plaintiff's house and seizing his goods, to which defendant 
pleaded, first, the general issue ; second, a fraudulent 
removal of the goods to avoid a distress for rent: the 
plaintiff at first proved the trespass, defendant then gave 
evidence in support of his plea ; after which the plaintiff 
offered general evidence to negative the supposition of a 
fraudulent removal ; but Lord EUenborough said, " that 
when the defence is known, either by pleading or notice, 
the plaintiff is bound to open the whole case in chief. 
That if any one fact be adduced by the defendant to which 
an answer could be given, the plaintiff should have an 
opportunity given him to do so ; but that this should 
be understood of a specific fact : that he could not go 
into general evidence, in reply to the defendant's case, 
that there was no instance in which the plaintiff, was 
entitled to go into half his case and reserve the remainder." 
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Tliis doctrine^ however, has been since abandoned ; 
Lord Chief Justice Abbott adopted a contrary course^ 
and allowed the plaintiff to give evidence in answer to a 
defence in an action on a bill, that there was no considera- 
tion after notice of the intended defence, (1 Stark. Ey. 
382.) And, as Mr. Starkie justly observes, ^' it is possi- 
ble that the defendant may not be able to establish any 
case, and thus time may be saved by postponing the 
plaintiff's reply ; besides, until the defendant has ad- 
duced such evidence, it cannot be known with any cer- ^ 
tainty to what points the plaintiff is to adduce his 
evidence in reply, and that the whole subject seems to be 
a matter of practical convenience, subject to the discretion 
of the judge at nisi prius." In the first case that occurred 
since the new rule of the judges above mentioned, that 
of Carter v. Jones, (vide supra, page 43,) which was an 
action for a libel, to which all the pleas were in justifi- 
cation, and the onus probandi on the defendant ; by 
force of the new rule the plaintiff was called on to begin, 
he did so, and went into his whole case : but this, it should 
seem, was optional, not compulsory. 

But he will not be allowed in his opening to give a por- 
tion of the evidence he may possess in reply to the defen- 
dant's case, and reserve the rest till the defendant has 
concluded. Thus in Browne v. Murray, (R. & M. 254, 
May 31, 1825,) which was an action for a libel, to which 
defendant pleaded the general issue and several pleas in 
justification ; and the plaintiff, after proving the publication, 
called a witness to disprove certain facts alleged in the 
justification, and after the defendant had closed his case 
proposed to call another to disprove others of those facts. 
Abbot, C. J. said, " The plaintiff, in actions of this nature, 
may, if he thinks fit, content himself with the proof of the 
libel, and leave it to the defendant to make out his justifi- 
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cation: and the plaintiff may, in reply, rebut the evidence 
produced by the defendant. But if the plaintiff in the out- 
set thinks fit to call any evidence to repel the justification, 
then, I am of opinion that he should go through all the 
evidence he proposes to give for that purpose, and that he 
shall not be permitted to give further evidence in reply ; 
otherwise there would be no end to evidence on either side." 
And in Sylvester v. Hall, (ibid. July 7, 1825,) which was an 
action of trespass and false imprisonment, with the general 
issue and plea in justification, the same rule was laid down 
by the same judge. (Vide also Williams v. Davies, 2 Cr. 
&M., H. 1833.) 

Having thus explained the general principles by which 
the question of the right to begin is to be determined, w6 
now proceed to give a general summary of their appli- 
cation to various forms of civil proceedings ; and first 
of the right to begin when issue is joined on pleas in 
abatement ; and here, it is to be remarked, that all pleas 
in abatement are not similar. in form; in some the afiSr- 
mative lies on the plaintiff, and, in others, on the defend- 
ant, and there can be no possible reason for supposing 
that any difference exists betwen them and pleas in bar, so 
far as the onus probandi and right to begin are concerned ; 
many of the cases above quoted were of the former 
class, and there can be no doubt that both are governed 
by the same general principle, namely, that the party on 
whom the onus probandi lies has a right to begin, except 
in those cases provided for by the rule of July, 1833. 

Where a plea in abatement is for the nonjoinder of a 
person who ought to have been made defendant, although 
there are some irreconcilable decisions to be found on the 
subject, yet the weight of the authorities, and the reason of 
the thing show that the onus probandi and right to begin 
are with the defendant. The authorities which seem in 
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favour of the contrary opinion are these : In Young v, 
Baimer (I Esp. C. 103, Feb. 28, 1794), which was an 
action of assumpsit for work, &c. in n^pairing a ship of 
which the defendant was owner ; defendant pleaded that . 
he was joint owner together with others named in the plea, 
to which the plaintiff replied, that the defendant had under- 
taken soldy to pay, on which issue was joined. Here the 
plaintiff began, but the question does not appear to have 
been raised^ In Stansfield v. Levy (3 Stark. 8, Dec. 11, 
1820) which was assumpsit for goods sold, to which the 
defendant pleaded that the contract, if any, was made 
jointly with himself and one C, on which issue was joined, 
the plaintiff began without opposition. And in Hare 
V. Munn, (M. & M. 241, Dec. 6, 1828,) which was as- 
sumpsit for money lent, to which defendant pleaded the 
nonjoinder of one hundred and sixty-three persons named 
in the plea. Lord Tenterden allowed the plaintiff to 
begin. 

In answer to these it may be said, first, that in the case 
of Young V. Bairner, the plaintiff was clearly entitled to 
begin, because his replication, instead of taking issue on 
the fact of the joint ownership, alleged that the defendant 
had undertaken solely to pay, thus clearly taking the 
onus probandir on himself, so that this case is not in point* 
That as to Hare v. Munn, Lord Tenterden, in the case of 
Fowier v. Coster, decided the very next day, when Hare 
V. Munn was alluded to, said, that in that case he 
allowed the plaintiff to begin only because he thought 
from the statement of the evidence about to be adduced 
that it would be more convenient to take it in the first 
instance, but that he did not on that occasion lay down 
any general rule ; and in the same case of Fowler v. Coster, 
which was an action of assumpsit by an indorsee against 
the acceptor of two bills of exchange, to which defendant 
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pleaded that the promises, if any, were made jointly with 
one C.y on which issue was joined. Lord Tenterden held 
that the defendant was entitled to begin. So that the 
only authority which seems to establish the plaintiff's 
right to begin in this elass of cases is that of Stansfield v. 
Levy, where, however, the question was not directly 
raised, and to which may be opposed not only the case of 
Fowler v. Coster, above mentioned, but the following. In 
Passmore v. Bousiield, (1 Stark. C. 296, June 6, 1816,) 
which was an action of assumpsit on an attorney's bill, to 
which was pleaded that several persons named in the plea 
ought to have been joined as co-defendants, on which 
issue was joined, and the defendant began without dis- 
cussion ; and in the case of Morris v. Lotan, (1 M. 8c R. 
338, Dec. 11, 1832,) which was an action of assumpsit for 
goods sold, to which the defendant pleaded the nonjoinder 
of several joint contractors, it was held by DenmanC. J,, 
that the defendant was entitled to begin (i. e. after 
admitting the damages ; for the authorities against which 
position, vide supra.) 
For non- ^^^ where the defendant pleads in abatement the non- 

joinder of joinder of a person who ought to have been made a plain- 
tiff in the suit, the rule seems different; and it certainly 
appears that the onus lies on the plaintiff, as he, by tra- 
versing the fact that the promises were made to him and 
another person, undertakes to establish that he has in 
himself alone a complete right of action. There is at least 
one case in the books which bears out this position, it is 
that of Davies v. Evans (6 C, & P. 619, summer assizes, 
1834), which was an action of assumpsit for work &c., in 
repairing a road, to which the defendant pleaded,' that the 
promises had been made to the plaintiff and one J. S., and 
not to the plaintiff alone, on which issue was joined ; and 
the plaintiff's counsel argued that the defendant ought to 
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begin, as the affirmative lay on him. Sed per Parke B. 
'' I am of opinion that the plaintiff ought to begin." 

liy in addition to these authorities^ we try the question 
by the two tests mentioned in the last chapter, which were 
given by Alderson. B.. in the cases of Amos ▼. Hughes 
and Mills v. Barber^ (suprsl, p. 6,) we shall arrive at the 
same result. Suppose in Davies v. Evans no evidence 
at all had been given, who must have succeeded ? The 
defendant ; because the plaintiff had, by his replication, 
undertaken to show a right of action in himself alone ; and. 
when the nonjoinder of a co-defendant is pleaded, suppos- 
ing no evidence to be given, the plaintiff must succeed, 
as the promises are admitted to have been made by the 
defendant, who only alleges that another person ought to 
haye been joined with him : therefore, according to the first 
of those tests, the plaintiff should b^n in the first case, and 
the defendant in the second, which agrees with the autho* 
irities. . And if the question be submitted to the second of 
those tests, viz. that given in Mills v. Barber, a similar re- 
sult will be arrived at. 

' From the consideration of pleas in abatement we pass on 
to consider the application of the general principles above 
established, when issue is joined on a plea in bar. And, 
first, it may be laid down, that in almost all species of as- Assumpsit, 
sumpsit the new rule does not apply, and the party begins 
on whom the onus probandi is cast by the xecord. Most 
of the. cases decided relative to this form of action jhave 
been elsewhere noticed in different parts of this treatise, (a) 
(vide Young v. Baimer, p. 66, Passmore v. Bousfield, 
p. 58, Robey t. Howard, p. 34, Stansfield v. Levy, p. 67, 
Calder v. Hutherford, p. 6, Lacon v. Higgins, p. 34, Hare 
y. Munn, p. 67, Fowler v. Coster, p. 86, 57, Thwaites v. 

(a) These cases are not set oat here in order to avoid repetition, but the 
chronological order of them is strictly preserved. . 

G 
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Swaineburyi p. 31, Morris v; Lotan, p^ 41^ 58^ Davimir. 
Evans, p. 56,) subsequent to all of whioL was decided' 
Warner v. Haines (6 C. k P. 666| Dec. IS, 1834,) which 
was an action^ of assumpsit >byi indorsee against the- a€^ 
ceptor of a bill of exchange dnwA by T. S;.on defendant^; 
and indorsed' to- plaintiff, and also on an account, stated;;; 
to which defendant pleaded, first, to die first count, thait 
the bill waS' accepted for a debt, due from, .defendant 
to T. S., at the time of the discharge of the defendant 
und&r the insolvent debtors' act, of which^ the jdaintiff 
had notice, and that after the> acceptance the d^endant 
was discharged by the Insolvent Debtors* Gouvt icomi 
the debt for whiah the bilL wa». accepted. Second plea 
to- first county l^at the defendant was indebted to T«,&^ 
and was a prisoner for debt ia the Fleets aod hadpe* 
titioned' iixe Court for bis discharge, when T. S; tfareaitened 
to opposehis discharge ; to prevent which he accepted thiar 
bill, whereof at the time of the indorsement the plaintiff 
had notice ; that defendant wasafterwardswdisdiaiged as an 
insolvent debtor ; and to the account stated he pleaded tiie 
general, issue ; the replication to the first and: secDndpIeas 
traversed the notice, and issue joined; aqd per Loid Den^ 
man, '* Defendant must begin and prove the notice." Vide 
also, subsequent to this case, those of Homan v^.Thomp^ 
son. Smart v. Rayner, Mills v. Oddy, and Faith v.-WLln-r 
tyre, p. SQ, 53. Next comes that of Baricer v. Malcomby 
(7 C. & P. lOL, Feb. 3^ 1835,) which was assumpsit by in^ 
dorsee V. acceptor- of a bill of exchange, to > which the 
defendant pleaded, that the bilL had . been altered after 
acceptance without consent of the acceptor by changing 
two month? into five months. Sed per Tindal G.J. " De- 
fendant ought to begin." Vide next, Amos v. Hughes,, p. 
5, and Coxhead v. Huish, p. 47. Then comes Richardson 
v. Fell (Dowl. Pr. Ca. T. 5 Will. 4), which was an action 
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for money lent, to which the defendant pleaded payment. 
The under-sheriff allowed the defendant to begin ; and per 
Coleridge J. (in the Bail Court) he was right in so doing ; 
and^ lastly, vide Shilcock ▼. Passman, p. 8, Smith v. 
Davies, p. 9, and Edwards ▼. Jones, p. 28. 

We have, however, already seen in the case of Harrison Braach of 
V. Gould, supr^, p, 48, that in an action of assumpsit for P"*™**' 
breach of promise of marriage, the plaintiff has always a 
right to begin by virtue of the new rule. 

In actions on the case the new rule requires to be par- Case, 
ticularly attended to ; in such of them as are brought for 
libel or slander (vide Cooper v. Wakley, p. 37, Wood v. 
Pringle, p. 42, 50, and Carter v. Jones, p. 43,) the plaintiff 
always begins. The test seems to be that given by Tindal 
C. J. in Reeve v. Underbill, p. 46, viz. the action must be 
brought for heavy unliquidated damages sought in respect 
of some injury to the person or reputation, and of a mali- 
cious character. On this principle it is in the absence of 
authority presumed, that actions on the case for malicious 
prosecution or malicious arrest, together with actions for 
criminal conversation and seduction, must be considered as 
coming within the rule. (Vide also Bowles v. Neale, p. 45.) 

Actions of covenant seem to be governed in this respect Covenant. 
by the same rules as those in assumpsit, and, as has been 
shown above, although the authorities are not uniform, yet 
the better opinion is, that the new rule does not extend to 
them. (Vide Reeve v. Underbill, p. 46, Lewis v. Wells, p. 
47, Wooton V. Barton, p. 47, Soward v. Legatt, p. 10, 
and Absolon v. Beaumont, p. 48.) 

The same may also be said of actions of debt, which Debt, 
seem to partake some of the nature of covenant and others 
of assumpsit. In a case decided previous to June, 1833; 
(Sandford v. Hunt, 1 C. & P. 118, July 26, 1833,) which 
was an action of debt on bond, to which defendant pleaded 

g2 
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solvit ad diem. Park J. held, that the defendant should 
begin, as that plea alone had the effect of admitting the 
bond and the execution of it, and therefore cast the affirma^ 
tive on the defendant. We have already seen that it has 
been decided since the new rule, that in an action of debt 
for ia penalty given by statute, the defendant is entitled to 
begin if the affirmative lies on him. (Silk v. Humphery, 
supra, p. 46.) 
Trespass. In actions of trespass the same principles are to be 
followed as we have mentioned above as applicable to 
^ase ; viz. to see if the cause of action is for any personal 
.wrong and of a malicious description, which calls for un- 
liquidated damages. In trespass quare clausum fregit it was 
always held, previous to the new rule, that when this action 
;was brought to try a right, the defendant was entitled to be^ 
,gin if the onus probandi lay upon him, (vide Hodges t^. Hol- 
der, and Jackson v. Hesketh, p.- 34,) and in Pearson v* 
Coles (1 M. & R. 206, Aug. 17, 1832), which was trespass for 
breaking the plaintiff's close, to which defendant pleaded 
•liberum tenementum, and several others claiming a right of 
way over the locus in quo, it was held per Patteson J. that 
the defendant, should begin; and there can be no doubt 
, . that such is still the practice; (vide Burrel v. Nicholson, 
p. 44,) which was decided since the new 'rule. But 
trespass for breaking a house and taking goods is a diffe- 
;*ent kind of action. Here unliquidated damages are 
claimed, j(vide the case of Cotton v. James, p. 39,) still it 
seems doubtful if the new rule applies, as it is not an injury 
to the person, (quaere tamen, and vide Burrel v. Nicholson, 
suprsl, p. 44.) It has already been shown that the not 
guilty to the force and arms is not a distinct issue, suprili 

P-51. 

On the subject of trespass for assault and battery, felse 

imprisonment (and, it is presumed, criminal conversation 



Right tO' begin. 63^' 

and seduction) the new rale clearly applies. (Vide the old 
cuse of Bedell t. Russel^^ p. 35, and the late one of Atkin- 
s6n V. Wame, p. 46.) 

In ah action of trespass for shooting a.dojg, it was held . ' 
in the case of Fish v. Travers, supr^, p. 40, that the defen- 
dant was entitled to begin if the onus probandi lay on him^ 
£Uid this being a mere injury to property, is not, it is con- 
ceived, afiected by the new rule. 

On the subject of actions of trover, vide the cases of 
Turberville v. Patrick, p. 31, and Scott v. Lewis, p. 9; 
and remark that trover is always an injury to property and = 
not to the person. 

To pass on to certain miscellaneous proceedings. In an Misceila- 
information in the nature of a quo warranto, calling on the' Jl^fnS^^" 
defendant to show by what authority he exercised a cer- 
tain office, to which the defendant pleaded several pleas, to 
each of which the relator replied specially ; Park J. said,- 
^' I believe the point is new ; as the affirmative of the issue 
i^ on the defendant, he must begin, but if on the pleadings 
the affirmative bad been on the relator, he must have 
begun.'' (Rex v. Yeates, 1 C. & P. 323, April 5, 1824.) 
And in a writ of error to reverse the outlawry of the plain- 
tiff, the error assigned was, that the plaintiff in error, before 
and at the time of awarding the exigi fiicias, was beyond 
sea ; to this it was pleaded, that the plaintiff in error, before 
awarding the exigi facias, &c., of his own fraud and coving 
and in order to defeat the defendant in error of the means> 
&c. and for the purpose of avoiding said outlawry when 
the same should be pronounced, went voluntarily beyond 
seas, &c., which was traversed by the plaintiff in error and 
issue joined ; and per Abbott C. J. ^^ I think the defendant 
in error should begin, because the affirifiative of the ques^ 
tion of fraud lies upon him, for the fact of the plaintiffs in 
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error iNiviog been actually abroad is admitted on the re- 
cord." (Bryan t. Wagstaffe, 2 C. & P. 126, Dec. 16, 1826.) 
Ejectment We have hitherto purposely deferred considering the 
^ *** • important actions of ejectment and replevin. With respect 
to the former, it is now, since the disuse of real and nuxed 
actions, and the recent abolition of all except /oter, become 
almost the only means of trying the titje to real property, 
and therefore deserves our most attentive consideration. 
The cases on this subject well illustrate the position that the 
defendant, by admitting the case of his adversjary, can get 
for himself the right to begin. The first case to which we 
shall refer is that of Doe d. Chamberlayne v. Lloyd, 
(Peake Ev. 6, Summer assizes, 1811.) Here a landlord 
had obtained a verdict in ejectment against his tenant, 
who now brought a cross one ; the defendant admitted 
the lease, and was allowed to begin, which he did by prpv- 
ing acts of forfdture. 
EjectmeDt Th^Mt was the case of an ejectment between landlord and 
law.'^" *^ tenant. The next class of cases we shall consider is, where 
this action is brought by the heir at law in order to recovej 
land which belonged to his ancestor. In ejectment it is a 
general principle that a party must recover on the strength 
of his OW9 title, and not on the weakness of his adversary's, 
and consequently when an ejectment is brought by a per- 
son as heir at law, he must establish, first, his relationship 
to the party through whom he claims ; and, secondly, that 
that parjty was the person last actually seised of the free- 
hold and inheritance. (^ Phil. Ev. 232.) Now in the case 
of Fenn d. Wright v. Johnson, (Ad. Ejectment, 256, spring 
assizes, 1813,) the defendant expressed himself willing to 
admit the lessor of the plaintiff to be the heir at law, but 
set up a new case for himself, and was then allowed by Le 
Blanc J. to begin ; th^same case had been previously tried 
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before Gibbs J, who ruled direcdy contri ; but it was tried 
a thirA timei sonuner asBizeSi 1813) before Wood B. who 
toolt ^he fiame ^ew' 'of the -case as Le Blanc, and allowed 
defeBdaot to begiiw 

The admission, however, of the heirship of the lessor of 
the »plaiiitiff must be a direct and not a qualified one. 
Thus in Doe d. Warren v. Bray, M. k M, 166, March 
11, 1828, the lessor of the plaintiff claimed as heir «t 
\9m of H. B. the person last seised. A. B., one of the de- 
fendants, was son of T^ B» brother of H. B., and he was un* 
dottbtedly the heir at law to H« B. if he were legitimate* 
])efendant offered to admit, that if die defendant A. B« 
were not legitimate, the lessor of the plaintiff was heir at 
law of the person last seised, cmd they then claimed the 
nght :to b^n, on the ground that after that admission, the 
legitimacy of A. B. was the only question, and theaffirma- 
tiye of it lay on thenu But Yaughan B. said, '^ that the 
pfaunttff must b^n. Generally the party on whom the 
affirmative Ues has that right ; the fallacy is in the applica«> 
ikm of that rule to this particular case* The question i^ 
whether the lessor of the plaintiff is heir at law to H. B. ; 
ijie affirmative of the issue is on the plaintiff; it may turn 
out that the question turns ^itirely cm the legitimacy of 
A« B., but still the issue is not on that fact, but on the 
heirship of the lessor of the plaintiff. In the cases cited 
.^ admission was of the heirship or of the validity of a 
prior will; and then the cause turned entirely on a subse- 
quent question, the validity of a will or codicil, of which 
the defendant was to prove the affirmative; here the admis- 
simi does not go so &r, and I think it does not give the de- 
fendant a right to b^n." 

In a subsequent case, however, it was decided (and pro- 
bably that was the view taken by Gibbs J. in Fenn d. 
Wright V. Johnson) that the admitting the heirship at law 
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of the lessor of the plaintiff is not a sufficient admission to 
entitle the defendant to begin, unless the fact that his an^ 
cestor died seised be admitted also. In Doe d. Tucker v* 
Tucker, M. & M. 636, Aug. 19, 1830, where the lessor of 
the plaintiff claimed as heir at law of J.T., defendant 
claimed under a conveyance made by J. T., and offering to 
admit the lessor's heirship, claimed the right to b^in. 
Against this the plaintiff oontended that sufficient had not 
been admitted, that a material part of the plaintiff's case> 
viz. his ancestor's dying seised, was still necessary to be 
proved by him ; sed per Bolland B. '^ Unless the defendant 
admits the whol6 case of the plaintiff the plaintiff must 
begin j" which he accordingly did, / 

The next case is that of Doe d. Woollaston v. Baraes> 
1 M. & R. 386, July 22, 1834. One J, C. had died in 
1833 seised of some property. After his death S. R., 
his sister and heiress at law, took possession of it and 
having made a will devising her real property had died 
also. This was an action of ejectment, containing de- 
mises from the heir at law of J. C. and S. R., and also 
from the devisees of S. R. to recover this property from the 
defendant, who claimed under a will made by J.C. The 
defendant proposed to admit that J. C. died seised, that 
'S. R. was his heiress, and had possession of the property 
from the time of his death ; that the plaintiff was the heir 
at law of J. C. and of S. R., and that the plaintiff was en^ 
titled to the property unless he proved the will of J. C.;^ 
and on these admissions claimed the right to begia; and 
argued that the proper mode of trying that right was by 
considering the case as it would be supposing the parties 
had deduced their titles in the pleadings ; in that case 
the averment by the defendant, in answer to the plaintiff's 
title, would have been that J. C. had made the will in ques- 
tion, and the plaintiff must have traversed that, on which 
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tii6 affifmative of the issue would have h&en on the defen^ 
danty as it here was ; in fact, the oiily question being if J.C. 
had made a will or not. The plaintiff, on the contrary^ 
argued, that the defendant was bound to admit the whole 
of the plaintiff's case, and cited Doe d. Tucker v. Tucker ; 
that here it was part of the plaintiff's case that S. R. died 
seised, which would not be if J. C. had made the will in 
question ; that the defeiidant might meet the plaintiff's 
case by some subsequent fact defeating the case, but he 
must admit all that the plaintiff was bound to prove in 
order to make out his case. Upon which Lord Denmah 
said, *' I think that on principle the defendant admits 
enough to entitle him to begin. Here the defendant admits 
all that the plaintiff requires to entitle him to a verdict, ex- 
cept the single fact of the descent to S. R. ; that he pro- 
poses to defeat by a will which he will have to prove, and 
on that will is the single issue in the case. If, instead of 
the general form and statement in ejectment, the titles had 
been deduced in the pleadings, the issue must have been 
upon the will, and I think that is a correct mode of trying 
the question.'^ 

The case of Doe d. Smith v. Smart, (I M. & R. 476- 
'March 10, 1835,) confirms the doctrine laid down in the 
last case, and goes a step farther, namely, that the plaintiff 
cannot, by taking the assignment of an outstanding term, 
defeat the right which the defendant has to admit the 
prima facie case of his adversary and begin. There the plain- 
tiff claimed a& heir at law of Mrs. Smith ; defendant said 
that he admitted that fact, and also that she died seised, 
but claimed himself under a will made by her. The plain- 
tiff said, that as to part of the property in question, he 
claimed as assignee of an outstanding term, ithe assignment 
of which he was ready to prove, as forming the title to 
that part of the property independent of the will. - Doe d. 
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Tucker v. Tucker, and Doe d. WooUaston v. Barnes, were 
cited ; and the defendant refused to admit the assig&ment. 
Gumey B. then consulted Patteson J. and said, " BoUi 
of us are of opinion that the defendant is entitlei to begin. 
The real question in dispute is the validiiy of this wiU. 
The mischief would be extremely giseat, if « party, by merely 
getting an outstanding term, should obtain am advantage 
to which, he is not really entitled." 

Ejectment The case of Doe d. Corbeitt v. Corbett, (3 Campb. 368, 
March 19, 1813,) is one of a different nature isom ihoae 
we have been considering, although it was governed by and 
strongly supports the same generalprineq]dea8tfaey,namely, 
that the defendant, by admitting the prim& fecie ease of 
the plaintiff, can always get to himself the right to begin. 
In that case the lessor of the plamtiff (instead of as heir 
at law) claimed under a will iaoade by Sir R> C. in 1764, 
and the defendant, under a codicil to the same will made in 
1771, which was impeached by the plaintiff, on the ground 
that the testatoo* at the time of ks execution was in his 
dotage and under undue inftuence* The defendant admit-^ 
ted the title of the plaintiff under the will, and claimed the 
right to begin ; and per Bayley, J. " I think the devisee 
named in th^ codicil stands in the same relation to the 
devisee named in the will, as the devisee in the will does 
to the heir at law* Between the two latter, the question 
turns on the validity of the will ;" and defendant began* 

Replevin. We next proceed to consider the action of rejdevin. In 
Bulforde v, Croke, (Peake's Ev. 6. Sum, Ass., 1811,) 
which was an action of this description, the defendant, 
without the general issue, pleaded liberum tenementum ; smd 
per Le Blanc J. he was entitled to begin. In Colstone y. 
Hiscolbs, (1 M. & R. 301, August 11, 1833,) which was an 
action of replevin brought for a horse, the defendant 
pleaded that the horse was the. property of one 3« H« and 
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not of tbe plaintiff^ as the declaration supposed ; to which 
the plaintiff replied^ thut tbe hoirsq w^s nc^t the property of 
S^ H., but of tbe plaintiff^ on which is^ue was joiui^d^ The 
plaintiff claiioed tbe right to begin^ and argued that the 
pleiEt was only a denial of the allegation that the horse was 
the property of the plaintiff; tbe defendant, on the other 
bandf said, that in order to defeat the action he was bound 
to do more, viz., to prove that the horse was the property 
of S. H., Alderspn B. (after consulting with Patteson J. 
who agreed with him,) called on the defendant to begin. 

It has been already mentioned, that in general where 
there are several issues joined between tbe parties, the 
proof of any one of them lying on the plaintiff gives hw 
a right to begin, and that attempts had been made, 
though without success, to distinguish tbe action of re* 
plevin in this respect from the other forms. In Curtis and 
others v. Wheeler and others, (4 C. & P. 198, M. & M, 493, 
Feb. 12, 1830,) the plaintifis havbg declared as assignees 
of one CoUison a bank^pt,tbe defendant Wheeler avowed, 
and the others made cognizance for rent in aiTear, on a de- 
mise made by Wheeler to the bankrupt, and there were seve- 
ral avowries and cognizances stating the tenancy in different 
ways ; to each of these the plaintiff pleaded in bar. h Non 
tenuit; 2. Riens in arrear ; 3» A special plea, that the bank- 
rupt had let certain other rooms to the defendant at £42 a 
year, and that it had been agreed between them, that the £42 
rent should be set off against the other, and averred that a 
greater sum was due to the bankrupt at the time of the 
distress than was due by tbe bankrupt to Wheeler. The 
replication to this plea in bar traversed the agreement to 
set off one rent against the other, and also denied that 
more rent was due from Wheeler than from the bankrupt. 
The plaintiff claimed the right to begin, as the allegation, 
that one rent was to have been set off against the other, was 
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an affirmative issue which lay on him. The defendant said^ 
that in replevin the plaintiff had no such privilege, as both 
parties were equally actors, and that all the matters stated 
in the third plea could be given in evidence under thie 
second issue of riens in arrear. But Lord Tenterden said, 
'^ That he was not sure that the matter of that plea could 
be given in evidence under riens in arrear. That he viras 
afraid to make distinctions in actions, and if there was any 
affirmative on the plaintiflf he was entitled to begin, and 
that here there was one on him." Again, in the case of Wil- 
liams, administrator of Williams, v. Thomas, (4 C. & P. 
234, Apiil 6, 1830,) the defendant made six cognizances 
for rent in arrear, the 6rst stated that the rent was £200 a 
year and three tons of coals per month ; the second, that 
the rent was £S00 a year and lOd. per ton on all coal 
raised from the premises, but that the rent of £200 a year 
should be deducted from the lOd. per ton, and three tons 
of coals monthly ; the other three cognizances varied slightly 
from the second. To the first, cognizance the plaintiff 
pleaded, 1. That the £200 was not in arrear, and that 
the coal was never demanded; 2. That neither the £200 
nor the coals were in arrear, and to each of the five others 
he pleaded separately. 1. Non tenuit ; 2. Riens in arrear ; 
3. That the lOd. per ton never exceeded ^200 a year; he 
then pleaded as an eighteenth plea, which went to the last five 
cognizances, that all the demises in those cognizances were 
one and the same ; that an agreement had been entered into 
between the intestate and J. M., the person to whom de- 
fendant was bailiff, and that the intestate was induced by 
J. M. to enter into another agreement (which was set out) ; 
and that each of the demises mentioned in the last five 
cognizances, was the demise in the second agreement, 
which before any rent became due was abandoned by 
mutual consent. The nineteenth plea was similar to the 
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eighteenth, except that it averred that the second agree- 
ment had been obtained by fraud and misrepresentation^ 
instead of saying that it was abandoned. The replication to 
the eighteenth plea traversed the abandonment, and that to 
the nineteenth plea, the fraud &c. On these pleadings the 
defendant cisumed the right to begin, and contended, that al- 
though the affirmative of the issue taken on the eighteenth 
and nineteenth pleas, was in point of form on the plaintiff; 
yet, as those pleas amounted in substance to no more than 
non tenuit, it lay on the defendant to prove the tenancy. 
Sed per Bolland B. ^* These pleas do amount very nearly to 
non tenuit ; yet, as in point of form the affirmative is on 
the plaintiff, I think he ought to begin." And lastly, in 
the case of James v. Salter and others, (1 M. & R. 501, 
July 28, 1835,) the defendant avowed as a distress for an 
annuity due under the will of J. S., to which the plain- 
tiff pleaded in bar, that the annuity devised by will was 
first charged on certain leasehold lands of which the tes- 
tator died possessed, and in deficiency of same, then on 
the premises in question ; the replication to which traversed 
the allegation that the testator died possessed of leasehold 
lands. There were, it seems, also other pleas in which the 
issue lay on the defendant ; plaintiff claimed the right to 
begin, as the issue on the first plea was on him. To this 
the defendant's counsel argued, that the defendant in re- 
plevin had the right to begin, as he was in substance the 
plaintiff, and the issue lying on him gave him the right. 
Sed per Gumey B. " The same rale prevails in replevin 
as in other actions, any one issue lying on the plaintiff 
gives him a right to begin." Manning, amicus Cur. cited 
a case not reported. Rose v. Brown, in which Gibbs C. J. 
held, that in replevin as in other actions, one issue lying on 
the plaintiff gave him a right to begin. 

The case of Williams v. Thomas affords an excellent 
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illustration of the general principle, that one issue lying on 

the plaintiff gives him a right to begin; there there were 

nineteen issues joined, the onus of proving seventeen of 

v^rhich lay on the defendant, yet, as the onus of proving the 

two others lay on the plaintiff, it was held that he had a 

general right to begin. 

Discretion It is sometimes said, that* the decision of the question 

nis^pnus** ^ho has a right to begin, is a matter solely for the consi- 

reiative to deration and discretion of the iudee at nisi prius, and that 

the right to . • . . 

begin. the Court in banc will never set aside a verdict, or tsike 
any step to rectify any error into which he may have fallen 
in this respect, unless, perhaps, such error was induced by 
malpractice or surprise. There are some expressions in 
our reports which seem strongly to countenance this doc- 
trine. In the case of Hare v. Munn, (M. & M. 241, Dec. 
4, 1828,) Lord Tenterden actually reversed the order of 
proceedings, as he said, he considered, on hearing the 
statement of the evidence about to be offered, that it would 
be more convenient to take the plaintiflf's evidence first; and 
in another case, (Fowler v. Coster, ib.) the very next day, 
decided otherwise, saying, that in Hare v. Munn he had not 
intended to lay down any general rule. Also in the case 
of Burrel v. Nicholson, (6 C. & P. 202, 1 M. & R. 304, 
Dec. 9, 1833,) whefe the Court was moved for a new trial, 
on the ground, that according to the form of the pleadings 
and practice of the Court, the plaintiff instead of defendant 
should have been called on to begin ; the Court took time 
to consider whether they would grant a rule to show cause 
and; on a subsequent day. Lord Chief Justice Denman 
said, " That the Court doubted whether, under any circum- 
stances, a new trial ought to be granted, on the ground 
that the judge at nisi prius had come to an incorrect deci- 
sion on a point of this kind. It seemed rather a matter of 
practice and regulation for the presiding judge to exercise 
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his discretion upon:^ than one which the Court in bane were 
to detefmine as a matter of law. Bat that, at all events^ 
the Court was of opinion, thst in the principial case the 
judge- had r^htly admitted the defendant to begin ;" and 
refused the rule on that ground. And in the case of Doe 
d4 Pile y. Wilson, (1 M. 8c R. 323, Feb. 13, 1834,) when 
Ooodtitle d. Revett v. Brsiham was cited as being a case 
in banc on the point, Demnan C. J. said, " I do not much 
mly on any decision in banc on such a point, — (N.B. It was 
not a case in banc after all, but a trial at bar,) — ^because I 
believe it is always said in banc that these points of prac- 
tice are for the decision of the judge at nisi prius ; and I 
think that the judges in banc would be very slow to inter- 
fere with the ruling on such a point, unless it was a sur- 
prise." And in Scott v. Lewis, (7 C. Sc P. 347, March 20, 
1^886,) where a question was raised relative to the right to 
begin, (Vide this case suprsl. Chap. I. p. 9.) Coleridge J. 
said, '^ Questions of this sort must be decided more upon 
what justice to the parties requires, than upon any strict 
rule of practice/' 

Notwithstanding all this, it may very well be questioned 
whether the position can be supported to its full extent, 
that the Court in banc will never, except in the case of sur-« 
prise, exercise a remedial power over the decision of a 
judge at nisi prius, relative to the right to begin. That 
the judge has a discretionary power necessarily vested in 
him to a great extent, the cases of Hare v. Munn, and 
that of Crerar V. Sodo (in the next chapter) distinctly 
show, and that the Court in banc would, most properly, 
be very slow indeed in disturbing a verdict, on the 
ground of any error in this respect, must be at once 
conceded. But the assertion taken to its full extent is 
rather a formidable one. Cases may occur, nay,'actually 
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bave occurred (vide that of Edwards v. Jones, supra, p. 28,) 
where the erroneously calling on a plaintiff or defendant 
to begin, when the real onus probandi lay with his adver- 
sary, would tend to the defeat of all justice as completely 
as the improper rejection or admission of evidence, or the 
misdirecting a jury could possibly do ; and when it is con- 
sidered that the subject is one of some difficulty, and on 
which «ven very able, judges have frequently come to er- 
roneous conclusions, it seems too much, in the absence of 
a positive judicial decision to that effect, to assert that the 
Court in banc will never, under such circumstances, inter- 
pose its authority. 
Whether a There is an expression of Lord Tenterden's to be found 
Tghtto'* in the case of Lacon v. Higgins, 3 Stark. C. 178, Mich. 
elect 1822, viz. "that the plaintiff in that case was entitled to 

begin, if he elected to do so,** which would seem to imply 
that a party might waive his right, and thus throw the onus 
of beginning on his adversary. Such is not, however, the 
fact, no such position is recognized in practice, as, if it were, 
manifest injustice and inconvenience would result, as ap- 
pears from the observations already made relative to the 
discretionaiy power of the judge, and which apply with 
tenfold force to destroy the notion of any such discretion- 
ary power being vested in either of the litigant parties. 



Section 2. 
Of the Right to begin in Criminal Cases. 

In these cases, the practice relative to the right to begin is 
considerably influenced and simplified by ^tra circumstances; 
first, that in them no damages are ever demanded ; and se- 
condly, that there is little or no special pleading, especially 
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in cases of treason or felony. It is, however, governed by 
the same general rule as the practice in civil cases, viz. that 
the party on whom the onus probandi lies, has a right to 
begin. When, therefore, the general issue is pleaded, the 
onus lies on the prosecutor to prove all the facts essential 
to show the defendant's or prisoner's guilt; and in the few 
special pleas that are used, such as pleas to the jurisdiction, 
pleas of autrefois acquit, autrefois convict, collateral issues, 
such as non-identity, insanity, &c,, and the special plea in 
answer to an indictment for not repairing a highway, that 
others and not the parish are bound to do so; we have 
only to keep in mind the general principle, and apply it. 
It has been said, that in general the party who adds the 
similiter, has to begin. (Archbold's Q. S. 127.) , 



Section 3. 
Of the Right to begin in Appeals at Quarter Sessions. 

By several acts of parliament, a right to appeal to the General 
Court of Quarter Sessions is given against various acts, 
judicial or ministerial, of magistrates, parish officers, &c. 
In these proceedings it may be said, in general, that it lies 
on the respondent to begin and prove his case ; but as they 
differ very much in their nature and subject-matter, the 
onus probandi in some lying on the appellant, though, in 
the majority, on the respondent : the above rule is by no 
means of universal application. 

Owing to the fact that the decision of the Sessions, in all 
matters brought before them by appeal, is final, and cannot 
be reviewed or questioned even by the Court of Queen's 
Bench, unless they think proper to send up a case for its 
consideration ; and as this latter Court has occasionally ex- 

H 
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bibited an unwillingness to interfeife or decide upon ques-* 
lions which merely relate to the practice at Sessions, (Rex 
V. Newberry, 4 T, R. 475, Nov. 23, 1791; Rex v. Jus* 
tices of Suffolk, 6 M, & S. 57, Jan. 29, 1817,) it baa fol- 
lowed that the practice at these Courts throughout the 
kingdom, ha3 been hitherto, in many respects, any thing 
but uniform. However^ as the Queen's Bench has, in 
some important instances, abandoned its reluctance to in- 
terfere in this respect, and pronounced some decisions 
which have become leading cases, on the subjects to which 
they refer, and been generally followed by. the Courts of 
Quarter Sessions throughout the kingdom; it is to be hoped, 
that by a perseverence in the same course, and laying down 
some general, rule when any point of this description pre- 
sents itself, a uniformity in the practice of those tribunals 
will ultimately be established. 

Appeals may be brought to Sessions on any of the fol- 
lowing subjects: — 1. Against poor's rates. 2. Against 
orders of removal. 3. Against the appointment of over- 
seers of the poor. 4. Against the allowance of overseers' 
accounts. 5, Against the disallowance of overseers' ac- 
counts. 6. Against county rates. 7. Against orders for 
stopping up highways. 8. Against proceedings under in- 
clQsure acts. 9. Against ccmyictions by magistrates* (a) 
And of these we propose to treat in their order. 
Appeals ^^ appeals against poor's rates, it has been laid down by 

against ^^^ Queen's Bench, and seems generally understood to be 

poor 8 rate. ^ ' o .r 

the practice, that where the ground of aj^al is, that the 
appellant has no rateable property within the parish, and 
Consequently ought not to be rated at all, that (after the 
notiqe of appeal has been produced, or not called for,) it 
lies on the respondent to begin ; but that where the appel- 
lant admits that he has property in the parish^ and conse- 

(a) This epum^ratioq,^ together with a great deal of w^at follows, has beea 
taken f^om Mr. Archbold's valuable work, entitled ''The Jurisdiction and 
Practice of the Quarter Sessions." London. 1836. 
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quently his general rateability, but disputes the quantum, 
and complains either that he has been rated too high, or 
other parties too low, that there he must begin, as the onus 
of reducing the rate clearly lies upon him. And where the 
appeal is in the alternative, viz. that the party is not rate- 
able at all, but if he even be not to the amount imposed, it 
still lies on the respondent to begin ; for '^ where the ap- 
peal comes on to be heard, naked and destitute of all evi- 
dence, before the Court, those who have done the act ought 
to establish the propriety of it by evidence." (Per Lord 
Kenyon, C. J. in Rex v. Newbery. 4 T. R. 476, Nov. 23, 
1791.) 

Where the onus of proving both the rateability and the 
quantum of rate lies on the respondents, it is not sufficient 
for them to prove that the appellant has $ome rateable pro- 
perty in the parish, in order to transfer to him the onus of 
showing that he is overrated ; they are bound to go farther, 
and show some probable ground to justify them in the 
amount for which he has been rated. This is well illus- 
trated by the case of Rex v. Topham, (12 East, 546, July 
4, 1810.) There the appellant was rated as occupier of 
property of the annual amount of 250Z., and the grounds of 
his appeal w^e, that he had no rateable property in the 
parish, and not to the amount to which he was rated. The 
respondent having begun and proved that the appellant was 
in the annual receipt of certain tithe rents, originating in an 
inclosure act, of the annual value of 6^. 8c?., and that other 
sums, of the amount of which no proof was given, were 
received by him for tithe rents, closed their case, and con- 
tended, that as they had proved the appellant to be in pos- 
session of some rateable property, it lay on him to show 
that he was overrated. It appeai'ed that the appellant was 
lessee of the prebendary of D., who was entitled, under the 
inclosure act, to a yearly rent or composition in lieu of the 

H 2 
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tithes of corn^ grain, and hay therein, of S67/. ; to be paid 
by the owners and proprietors of certain lands in certain 
proportions : and by the act, in all fiiture rates and levies 
in the said townships, the composition rents Were to be as* 
sessed in the same proportion as the other landholders. On 
this case coming before the King*s Bench, Lord Ellen- 
borough C.J. said, ''The question is, whether a person* 
who I will suppose for the present is liable to be rated for 
something beyond the 6s. &f., can be rated to the amount 
of 250/., and then left to pare down the assessment, upon an 
appeal, to the amount which it ought to be ? He might as 
well have been charged to the extent of 50,000Z. When 
the question before the Sessions is upon the quantum of the 
rate, the officers making it must show to the justices some 
probable ground for the amount at which they charge the 
party in the rate. The mischief of any other rule would 
be enormous ; a small occupier might be rated at once in 
the round sum of 1000/., and left to struggle his way out of 
the charge as he could." Decision accordingly. 

It seems also, that when a party appeals against a rate, 
on the ground that others have not been rated who were 
liable to be so, he is not bound to ftimish the Sessions 
with materials to enable them to amend the rate. Thus, in 
Rex V. Hull Dock Company, (3 B. & C. 516; 5 D. & R. 
359, Nov. 29, 1824,) where the appellants objected to a 
rate, on the ground that certain ship-owners were not rated 
for their ships, it was said, per Abbot C. J. " It was pressed 
on us in the argument, that as the appellants had not made 
out what was each ship's profit, they had not given to the 
Sessions the means of amending the rate ; but this is 
founded on a misapprehension of the duties of the parish 
officers and the appellant. Where property is rateable, it 
is the duty of the officers to include it in the rate, and to 
take what means they can to ascertain its value. Jt is not 
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for them to oinit it altogether, and to cast upon the appel- 
lant what is properly their duty, the burden of proving its 
value. In cases of single omission, the difficulty might not 
be very great; but if all the property of a given description 
is omitted, the difficulty must be excessive. Before 41 
Geo. 3, c. ^S, the omission of a single individual, who 
ought to have beeii included, compelled the Sessions to 
quash the whole rate, and so as he was rateable at all, the 
extent to which he was rateable was not in question. The 
41 Geo. 3 requires the Sessions to alter or amend a rate ap« 
pealed against, without quashing it, but with proviso that 
if the Sessions shall think it necessary, for the purpose of 
giving relief to the appellant, to quash the rate, they may 
do so ; and when a rate contains so many omissions, that it 
can hardly be expected of an appellant that he should have 
evidence to show the extent to which each person omitted 
ought to be rated, and where the investigation before the 
Sessions would be likely to exhaust more time than they 
could reasonably be required to give up, we think it would 
not be an improper exercise of their discretion to quash the 
rate, and make the officers do in the end what they ought 
to have done in the beginning.'' 

In appeals against orders of removal, a practice, it seems. Appeals 
formerly prevailed at some Courts of Quarter Sessions, to ^^^ ^f 
require of the appellant to show, in the first place, the set- removal, 
tiement of the pauper out of the appellant parish. (Rex v. 
Woodford, Cald. 236, Jan. 24, 1783.) This course, how- 
ever, was strongly and justly condemned by an able writer, 
as being contrary to all principle, (2 £v. Poth. 147,) and 
the practice at last totally abandoned ; for we since find it 
clearly established as a principle, that (after proof of notice, 
if required,) the respondents were always entitled to begin. 
Rex v.Knill, 12 East, 50, Jan. 27, 1810,) and even, though 
the appellants at the trial chose to admit a prim^ facie case 
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in the respondents^ and in fact began, yet the case was al- 
ways treated as if the respondents had begun, and they were 
entitled to the general reply. (Arch. Q. S. 303; and vide 
Chs^. III. p. 101.) It has, however, been recently enacted 
by 4 & 5 W. 4, c. 76, s. 81, that " The overseers or guar- 
dians of the appellant parish, &c. shall with such notice, 
(i. e. of appeal,) or fourteen days at least before the first 
day of the Sessions at which such appeal is intended to be 
tried, send or deliver to the overseers of the respondent 
parish a statement in writing, under their hands, of the 
grounds of such appeal, &c." and it has been argued, that 
if the appellants, in the statement so furnished, do not 
deny the respondent's case, as stated in the examination, 
they thereby admit it, and the respondents are not bound 
to prove it; and therefore, that under these circumstances, 
the appellants have a right to begin ; and it is said, that 
it has been so ruled at one or two Courts of Quarter 
Sessions. (Arch. Q. S. 284, 304.) This proposition, how- 
ever, is at least questionable, and is a subject which a 
decision of the Court of Queen's Bench will be requisite 
in order to settle ; the reader may see the question dis- 
cussed in the work of Mr. Archbold already quoted, who 
certainly argues with considerable ingenuity in favour of 
the position, that the notice of the grounds of appeal ad- 
mitting the prim^ facie case of the respondent, does not 
shift the onus probandi, or entitle the appellant to be^n, 
and concludes by saying ^' that it is useless to discuss 
the question further ; probably some case will shortly be 
decided upon the point by the Court of Queen's Bench, and 
until that take place, each Court of Quarter Sessions will 
adopt a practice in this respect according to the particular 
view it may take of the subject." (Vide Arch. Q. S. in loc. 
cit.) 
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In appeals against the appointment of overseers of the Appeals 
poor, whether by a person appointed or others, it seems appoint- * 
that the general rule prevails that the respondent shall begin. ™®^^ 
(Arch. Q. S. 3S9.) 

In the case of a party appealing against the allowance of Appeals 
overseers* accounts, Mr. Archbold says, " I believe it is aSowance 
usual at most Sessions for the respondents to be begin ; by an^*^/*°''" 
the notice of appeal, they are apprized of the items ob- overseers' 

• . accounts* 

jected to, and of the grounds of objection to them; if the 
appellant, by his notice, say that the payments charged 
were not in fiict made, the respondents may prove that they 
were ; if the appellant object to their legality on certain 
grounds, the respondents may show that the objection does 
not apply, or is imfounded in point of law." (Arch. Q. S» 
343.) And with respect to appeals against the disallowance 
of those accounts, '^ There are no cases, and very little 
practice, in this kind of appeals, from which any rule <ian 
be deduced as to whether the appellant or respondent shall 
begin ; the general rule in appeals is^ that the respondent 
shall b^n ; and it will be best, perhaps, to adopt that rule 
in this particular case, especially if the justices have not 
stated at the foot of the account, their reasons for disal* 
lowing or reducing the items in question ; for the appellants 
may not know in what manner to sustain the items objected 
to, until the respondent apprize them of the objections." 
(lb. 364.) 

When a general rate is made on a whole county, under Appeals 
\2 Geo. S, c» 29, for the various county purposes, to be as- cowuy 
sessed on every town, parish, or place within it; an appeal ^^' 
is given by the same statute to any town or parish which 
may deem itself overrated, against such port of the rate as 
affects them, leaving the rest untouched. In such appeals 
it is manifest that the onus probandi, i. e. the showing that 
they are overrated, lies on the appellants y and accordingly 
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it is the established practice for them to begin, and prove 
how they are injured by the rate. 
Appals By 5 & 6 W. 4, c. 50, s. 84, a power is given to two 

oKLenVor justices, Under certain circumstances, and after complying 
•toDping up ^jti^ certain forms, to certify, under their hands, that certain 
highways ought to be stopped up altogether, as unneces- 
sary, or that the courses of them should be changed into 
others more commodious for the public, and to transmit the 
certificate to the clerk of the peace, who shall read it at 
Sessions, and have it enrolled there among the records of 
the county. The same statute also gives an appeal to the 
Sessions to any party who may consider himself aggrieved 
by the stopping up or diverting any such highway ; the 
questions of fact in which appeal, unlike all others at Ses- 
sions, shall be determined by a jury^ and not by the jus- 
tices. Here also, it is obvious, that tlie onus probandi and 
right to begin lie upon the appellant. 
Appeals By the General Inclosure Act, (41 G. 3, c. 109, s. 3,) 

"S^r' and the acts amending it, (1 & 2 G. 4, c. 23; 3 & 4 W. 4, 
clMuWacts ^* ^^> ^' ^») * right to appeal to the Sessions is given in 
certain cases. And the local inclosure acts generally ^ve 
the same right to any person who may consider hmself ag- 
grieved by the determination of the Commissioners under 
them. This is another of those cases where it devolves on 
the appellant to begin, as the onus lies on him to show 
how he has been aggrieved. 
Appeals In appeals against convictions by magistrates, the appel- 

vfctloDs^by lant's objection to the conviction may either be one of 
magistrates. y^^^^T^ or one of substance. Convictions are frequently 
quashed for want of form, and then it becomes unnecessary 
to go into the merits of the case. But if there be no 
formal objection taken, or such as are taken are overruled, 
then as the conviction is for some ofience against the law, 
of which the appellant contends he is not guilty, he is ac- 
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cordingly in this^ as in all other criminal proceedings, en- 
titled to a presumption of innocence in his favour, and the 
onus of proving his guilt lies on the respondents. They in 
this case, therefore, are always called upon to begin, and 
show how the appellant has been guilty of a breach of the 
law. 



CHAPTER III. 

» 

OF THE RIGHT TO REPLY. 



General The general rule on this subject is thus very correctly 
pnncipe. gj^ted in some old books. " The counsel of the party 
which doth begin to maintain the issue, whether of plaintiff 
or defendant, ought to conclude." (Vin. Ab. Evidence, S. a. 
7, cites L. E. 5, pi. 11; Trials per Pays, 220.) Accord- 
ingly it is immaterial whether the onus probandi and the 
right to begin originally lay on the party affirming or the 
party denying, or whether that party were plaintiff or de- 
fendant ; in any case he who begins ought to conclude. 

This principle, like that which throws the burden of 
proof on the party who makes the affirmative allegation, is 
by no means confined to legal proceedings or is anything 
arbitrary in its nature. We find it allowed in all discussions 
in parliament and elsewhere, that the proposer of any ques- 
tion or the opener of any discussion has a right to make a 
speech in reply after the opposite party has been heard ; 
and it is based on this obvious principle of justice, that he 
who is heard first cannot possibly know what arguments will 
be urged, or what proofs will be resorted to, by the other 
side ; and however ingenious those arguments or however 
plausible those proofs, still he may, if heard in reply, be 
able either to refiite them altogether, or explain them in 
such a way as to render them consistent with the case he 
has in the first instance advocated. 

Such is the general principle, but in practice some limi- 
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tations have been placed to this privilege. It is obvious 
that the respondent or defending party must, in his answer 
to the case of the opener^ adopt one of these three courses : 
1. He may state his case to the jury^ and give evidence to 
establish it. 2. He may confine himself to addressing the 
jury and commenting on the facts already put in evidence 
on the other side, but neither adduce any new evidence 
himself or state any new faults material to the question* 
3. He may in his speech state some new facts or circum- 
stances not previously proved on the opposite side, but ad- 
duce no fresh evidence to establish them* These three 
predicaments shall be considered in their order. 

It is universally admitted and is every day*s practice, that practice 
when the defendant or party who is to speak second calls defendant 
witnesses or puts in any evidence to the issue, that the calls wit- 
counsel who began has, what is called, a right of general 
reply, i. e., he may reply on the whole case as it then stands 
before the jury, and is not confined to answering those fresh 
portions of evidence which have been adduced by his ad- 
versary. It is immaterial whether the evidence thus ad- 
duced be entirely verbal or entirely written, or partly verbal 
or partly vrritten, or be trifling, insignificant, or insufficient 
in itself to answer the purpose for which it was given ; so 
as it is legal evidence, such as can be left to the jury, it equally 
gives the opener the right of general reply. (Per Lord Mans- 
field, C. J., Rex V. Home, 20 Ho, St. Tr. 662, July 4, 1777, 
and see for examples Doe d. Chamberlayne v. Lloyd, 
Peake, £v. 5, Summer Assizes, 1811 ; Bulford v. Croke, 
Ibid; Hodges v. Holder, 3 Camp. 366, March 9, 1813 
Doe d. Corbett v. Corbett, 3 Camp. 368, March 19, 1813 
Jackson v. Hesketh, 2 Stark. 518, Summer Assizes, 1819 
Bedell v. Russel, R. 8c M. 293, July 8, 1825 ; Cooper v. 
Wakley, 3 C. & P. 474 ; M. & M. 248, Dec. 12, 1828 
Cotton v. James, 3 C. & P. 506 ; M. & M. 273, Jan. 18, 
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1829; Jones v. Brearly, 6 C. & P. 319, July 31, 1832; 
Arch. Q. S. 249 and 368.) 

Accordingly, in the case of Rymer v. Cook and others, 
(M. & M. 86, Spring Assizes, 182?,) which was an action 
of assumpsit to which the general issue had been pleaded ; 
where, in order to prove part payment, the defendants relied 
on the particulars of demand which had been given under 
a judge's order, (Note, this was before the rule of T. 
1 Will. 4, which requires the annexation of the particulars 
to the declaration,) in which the plaintiff had given the 
defendant credit for certain sums paid, the plaintiff claimed 
a right to reply, and contended that the particulars of 
demand should be considered as evidence put in by the 
defendant of admissions by the plaintiff, and that they 
could only become admissions by the defendant's admitting 
the other side of the account ; and per Hullock B., ^^ I 
should have received evidence of the admission without 
proof of the judge's order, on proof of the hand- writing of 
the plaintiff's attorney ; we may therefore withdraw the 
judge's order altogether, and then this becomes merely an 
admission, requiring proof as other admissions do : I am 
certainly of opinion that it is the defendant's evidence :" and 
(after consulting Bayley J.) allowed the reply. 
Evidence to It was commonly supposed, that in those classes of cri- 
minal proceedings in which a prisoner is allowed to produce 
evidence of his having borne a good character previous to 
the time of the supposed oflence, and thereby endeavour to 
raise a presumption in favour of his innocence ; that this 
was not such a producing of evidence as entitled the prose- 
cutor's counsel to reply; at least it is certain that such reply 
was seldom, if ever made in practice. But the point has 
lately received a regular judicial decision in the case of Rex 
V. Stannard and others (7 C. & P. 673, Feb. 2, 1837.) 
Here the prisoners were indicted for robbery, and the 



character. 
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opinion of the Court was asked whether the prosecuting 
counsel had a right to reply, as the prisoners had only called 
witnesses to character; and per Patteson J., "I am very 
sorry this question has been raised, but if I am driven to 
give an opinion, I must say that I think the counsel for the 
crown has a right to reply where any witnesses are called 
for the defence, whether to facts or to character. I cannot 
in principle make any distinction between evidence of facts 
and evidence of character ; the latter is equally laid before 
the jury as the former, as being relevant to the question of 
guilty or not guilty ; the object of laying it before the jury 
is to induce them to believe from the improbability that a 
person of good character should have conducted himself as 
alleged, that there is some mistake or misrepresentation in 
the evidence on the part of the prosecution, and it is strictly 
evidence in the case ;" and Williams J. said, that " he concur- 
red in that opinion, and that he had known instances it which 
the right had been claimed but not insisted upon, one in par- 
ticular where it had been claimed against himself when at the 
bar, and the attempt was put down, not by any decision against 
the right, but on the ground that it was not usual ; that 
he had never known the claim persisted in ; and that he 
was bound to say that in strictness it existed, though he 
should certainly recommend that it should not be exer- 
cised." (The counsel for the prosecution then waived his 
right.) The reasoning of the two judges in this case seem 
perfectly unanswerable. What is evidence to character 
produced for? To persuade the jury that the prisoner is 
not guilty, because from his previous good conduct he was 
not a person likely to have committed the offence imputed 
to him ; and what is this but giving evidence to rebut the 
case sought to be established on the part of the prosecu- 
tion, and therefore on every recognised principle entitling 
the prosecutor to reply ? In addition however to the case 
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of Rexv. Stannardy a series of resolutions were entered into 
by the judges previous to the commencement of the Spring 
Circuit of IBS?, in order to regulate the practice to be 
adopted under the statute of 6 & 7 Will. 4, c. 1 14, which 
gives prisoners charged with felony a right to make their 
fall defence by counsel ; one of which is as follows : " If 
the only evidence called on the part of the prisoner, is evi- 
dence to character, although the counsel for the prosecution 
is entitled to the reply, it will be a matter for his discretion 
whether he will use it or not. Cases may occur in which 
it may be fit and proper so to do.*' Vide those resolutions 
^t length at the end of this volume. 

In order however to entitle the opener to a reply, the 
evidence put in by the opposite party, however trifling in 
itself, must be evidence to the issue really and actually 
given by him. Thus previous to the rule made by the 
judges, H. 4 Will. 4, 17, which ordains that the payment of 
money into court must in all cases be pleaded, it was made 
a question whether the production by the defendant of a 
rule to pay money into Court was sufficient to give the 
plaintiff a right to reply; in order to settle which doubt^ tibe 
Court of Common Pleas declared (Feb. 8^ 1810,) that it 
was to be understood in future that it was to have no such 
effect, as if the plaintiff took a verdict for the whole of his 
demand without giving credit for the sum paid into Court, 
the Court would set it aside without requiring evidence of 
the existence of such a rule. (@ Taunt. S67.) Still in the 
subsequent case of Crerar v. Sodo, (infi*a, p. 97,) the de- 
fendant put in a rule for the payment of money into 
-Court and the plaintiff was allowed to reply. Again in 
the case of Dowling v. Finigan, (1 C. & P. 587, Dec. 11, 
1824,) which was an action for use and occupation, two 
witnesses were called for the defence to give evidence of 
a conversation which each had with the plaintiff, and which 
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they had both put down in writing. The fkrst was asked 
by the defendant's counsel to produce his memorandum, 
but had not got it with him; this question was not put 
to the second witness; the plaintiff's counsel in reply» 
observed on the absence of the papers, and when he 
concluded. Best C. J. called up the second witness and 
asked for his; the witness handed it to the judge, who 
inspected and gave it to the plaintiff's counsel, telling 
him that he might read it or not as he thought proper, to 
which the other replied that he had no wish on the subject, 
but claimed a right to address the jury on this new piece of 
evidence; but Best C. J. said, '^ Either party might have 
called for this paper, neither have done so, and it is for the 
satisfying the conscience of the judge that it is asked for 
now. I never knew of a counsel making a second speech 
on such an occasion, and I cannot allow it, I should be 
subverting the practice of the Court.'' And in the case of 
Pullen V. White, (3 C. & P. 434, May 23, 1828,) which 
was ah action of assumpsit, and a ledger and cash-book had 
been referred to, to refresh the memory of a witness for the 
plaintiff, who used only parts of them to support this case, 
the defendant's counsel in his address to the jury observed 
on the general state of the books, and the mode in which 
the accounts were kept, and referred to other parts besides 
those used by the plaintiff's witness; and per Best C. J., 
*' On this the plaintiff cannot reply, the known rule is 
against it." 

But if the defendant, prisoner, or party to be heard when the 
second, chooses to rest his case on the facts already put in caih no wit- 
evidence on the opposite side, or thinks he can, by his nesses, and 

, , . states no 

speech, induce the jury to believe that the witnesses who new facis. 
depose to them are unworthy of credit, and neither tenders 
any fresh evidence to the issue, nor states in his speech any 
new facts bearing on the question, then the opener is, by 
the existing practice, clearly not entitled to reply. The 
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reason assigned for not allowing him to do so is, that as the 
party who began has, in his opening speech, had an oppor- 
tunity of commenting upon his own evidence, which he was 
about to produce, and as the opposite party has given none 
on his side, but merely commented on that of the opener, 
the latter, who has already observed upon it, has no right 
to be heard twice, inasmuch as when the defendant does 
call witnesses, he is only heard the second time, owing to 
his ignorance, in the first instance, of the nature of the 
evidence which will be adduced on the other side. The cor- 
rectness of this reasoning may, to a certain extent at least, 
be questioned, since the opener has only had the oppor- 
tunity of commenting upon evidence which he supposed, or 
was led to believe from his instructions, would be given, 
but which often turns out very different from what was ex- 
pected, while the respondent's counsel has the advantage of 
making a speech with all the evidence in the case before 
him, and the certainty that no more can be given. It is not, 
however, requisite to enter further into the discussion of 
this question; it is enough for our present purpose to know 
that the practice in question is quite clear, and fiilly esta- 
blished. 
Exceptions. An exception, however, exists in the case of state prose- 
cutions, where it is admitted that the Attorney- General, when 
prosecuting for the Crown, or appearing in his ofBcial capa- 
city, has always a right to reply, even though the defendant 
or prisoner calls no witnesses. (Rex v. Home, 20 How. 
St. Tr. 662, July 4, 1777.) And this is allowed even on the 
trial of collateral issues (Rex v. Ratcliffe, 1 W. Bla. 3); and 
in revenue prosecutions in the Exchequer. That this is a 
matter of prerogative appears very clearly from some com- 
paratively recent cases. In Rex v. Marsden and others, 
(M. & M. 439, Dec. 24, 1829,) which was an indictment 
for a libel in a newspaper, and the indictment charged diat 
the defendants intending to traduce and vilify the prime 
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ioainister of the day, and to cause it to be believed that he 
was guilty of disloyal intentions, &c. against the king, and 
to bring him into hatred and contempt, &c., published the 
libel in question. No witnesses were called for the defence, 
and on the Attorney-General's rising to reply, it was ob- 
jected by the prisoners' counsel, that this was a private pro- 
secution instituted by the prime minister, and not a public 
proceeding on behalf of the Crown. The Attorney-Ge- 
neral then stated that he appeared in his ofBcial character; 
and per Lord Tenterden : " There is no doubt of the rule, 
whenever the king's counsel appears officially he is entitled 
to reply." The very same day was tried the case of Rex 
v. Bell, (lb.) which was a criminal information for a libel 
on the Lord Chancellor ; the Attorney-General conducted 
the prosecution, who stated that he appeared as the counsel 
and private friend of the prosecutor, and no evidence having 
been offered for the defence, he did not reply. 

It is sometimes said that this is a peculiar privilege, con- 
fined to the Attorney-General, or at most to him and the 
Solicitor-General ; and in the case of Rex v. Earl of Abing- 
don, (1 Peake's Ca. 236, M. 35 G. 3, 1795,) which was an 
information against the defendant for a libel on an attorney, 
and after the defendant had addressed the jury, the coun- 
sel for the Crown claimed a reply ; Lord Kenyon said, 
" Though the Attorney-General had undoubtedly that pri- 
vilege, yet he never knew any other counsel for the Crown 
claim it, and he would not make the precedent in the case 
before him." It is, however, mentioned by the reporter, in 
a note to that case, that in Rex v. Smith, which was tried 
M. 37 G. 3, where a party was indicted for a libel, and 
called no witnesces. Lord Kenyon permitted the prosecuting 
copnsel (not the Attorney-General) to reply, although Rex 
V. Abingdon was cited. And the expression of Lord Ten- 
tenden already quoted in Rex v. Marsden, that " wherever 
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the hinges counsel appears officially y he is entitled to reply/' 
seems to show that it is a matter of prerogative, and not 
attached to the person of any individual. And lastly, it is 
one of the resolutions of the judges already alluded to, that 
" In cases of public prosecutions for felony, instituted by 
the Crown, the law officers of the Crown, or those who re^ 
present them, are in strictness entitled to the reply, although 
no evidence is adduced on the part of the prisoner/' (Vide 
p. 104.) 

In cases of impeachment before the House of Lords, the 

managers for the Commons enjoy the same privilege in this 

respect as the law officers of the Crown, namely, to reply, 

even though the party impeached call no witnesses ; which 

privilege they have occasionally exercised* (Per Lord 

Mansfield, Rex v. Home, supra; Lord Wintown's case^ 

15 St. Tr. 864.) 

Where de- The third predicament, however, still remains to be 

caJunowit- Considered, viz., when the defending party, although he 

nesses, but ^j^jjg ^^ witnesses and gives no evidence, yet states in his 

states new ® . ^ ' -^ 

facts* speech to the jury some facts or circumstances, or reads 

some paper connected with the case, not already in evidence 
and which he declines to prove in the regular way. It 
is frequently said, and pretty generally believed, that such 
conduct gives the counsel who began a right to reply> al- 
though it is not usual to exercise it ; but if this opinion be 
tried by the two legitimate tests of principle and authority, 
ft will be found to be at least questionable, and as the qiies- 
tu>n is one of considerable importance, we will give the ar- 
gunients and authorities on both sides. 
Arguments Infavour of the right it is contended, that a counsel, by 
plaintiff's Stating ffcsh circumstances relative to the matter in issue, 
pW^inihir ^^^ ^^^*' ^^^ ^y reading to the jury any important paper 
case. not already in evidence, enters . substantially into a new 

case, which, ais the opener had ho notice of, he could not 
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have anticipated in his first speech, and therefore, on the ge« 
neral principles above laid down, should be allowed to speak 
in reply to it. That it is quite clear (vide infra, p. 101) that 
if the defendant's counsel in the course of his speech raise 
a question of law, or cite a case of which no mention has. 
been previously made, that the plaintiff's counsel is entitled^ 
to remark on that case and answer the objection of law, as 
he was not previously heard upon it ; and therefore by ana- 
logy, that if, instead of fresh matter of law, the defendant's 
counsel introduces into his speech fresh matter of fad , the 
plaintiff should, on the same principle, be allowed his re- 
ply. That a counsel, by reading to the jury a paper which 
he afterwards refuses to put in evidence, is guilty of malai 
fide^y and of an attempt to impose upon their understand- 
ings ; and as jurymen are not learned in the law, and can- 
not see the distinction between what has been technically 
made evidence and what has not, they would naturally 
form their verdict as much from the facts thus stated, as 
from others which have been more regularly proved ; and 
therefore, that it is but common fairness to the party who 
began, as well as a just punishment on the other for his 
misconduct, to allow a reply in order to prevent their being 
misled and justice defeated. That not only is the general 
opinion of the profession in favour of the existence of this 
right, but it has been expressly recognized and allowed in 
the following cases. In Rex v. Horne, (20 How. St. Tr. 
662, July 4, 1777, L. Mansfield said, " If he (t. e. the 
defendant) were to throw out to the jury to catch and sur- 
prise them allegations of fact, which he called np witnesses 
to prove, then the counsel for the plaintiff may set the jury 
right; and lay them out of the cause^ and shew that they are 
absolutely irrelevant and immaterial." In Rex v. Bignold, 
(4 D. k R. 70, Feb. 4, 1824,) which was an indictment for 
perjury, and at the trial, after the case for the prosecution 

i2 
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was closed, the defendant's counsel addressed the jury, and 
in the course of his speech i-ead some resolutions which had 
been passed, and stated some facts which he conceived ma« 
terial to explain the defendant's conduct, &c., but declined 
producing them in evidence or calling any witnesses : 
Abbot, C. J., permitted the prosecutors counsel to re- 
ply on principle, and on the authority of a case which bad 
been tried before Lord Kenyon, where a defendant's coun- 
sel read an advertisement from a paper, and afterwards de- 
clined putting it in evidence ; and now in banc laid down 
(obiter) as a general rule, that when " counsel for defend- 
ant opens facts on the merits of the case, and declines call^ 
ing witnesses to those facts, counsel for the prosecution has 
d right of general reply, because the statement of facts and 
circumstances unsupported by evidence could not but have 
an eflFect on the minds of the jury." Bayley, Holroyd, and 
Best, J J., were present, says the report, and did not dis- 
sent from this ruling. (N. B. Neither did they assent, the 
point not being before the court for its decision.) And in 
Kex V. Carlisle, (6 C. & P. 636, Dec. 1, 1834,) who was 
tried for a misdemeanor, and defended himself in person : 
at the close of the case against him, he was informed by 
the counsel for the prosecution, that if he (the defendant) 
Called any witnesses, or read any paper not already in evi^ 
dence, a reply would be claimed : and per Park, J., "I 
had a similar case at Warwick, where a person defended 
himself; and I gave him warning, that if he called a wit- 
ness, or read any letter or paper not already in evidence, 
or opened new facts which were not proved, the counsel on 
the other side would have a right to reply." 
Arguments In answer, however, to all this, it is to be remarked, 
&c. ' that all the foregoing decisions were cases of criminal pro-* 
ceedings, and the general observations of the judges in 
some of them, that this ri^Aralways exists, must therefore 
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be considered as mere dicta; and^ allowing those deci- 
sions their full weighty they only show that the rule holds 
in criminal cases^ and do not go the length of establishing 
its recognition at Nisi Prius, especially^ as we shall show 
presently, that the Nisi Prius authorities are the other way. 
That in answer to the argument deduced by analogy from 
the plaintiff's counsel being permitted to reply on matter 
of law, it is to be remembered that that does not confer on 
him a right o( general reply, but only the right to reply to 
the fresh matter of law thus adduced ; so that allowing the 
analogy to its fullest extent, it only proves that a right of 
reply ought to be allowed upon the new facts thus intro- 
duced into the case, and not a general reply as here 
claimed. But, in truth, no analogy exists, matter of law 
is addressed to the Court, which, for the purpose of in-r 
forming and guiding its own judgment, will hear both par- 
ties upon it, while matters of fact are to be decided by the 
jury, and it is about them we are now considering. That 
in answer to the argument, that a statement of facts un- 
supported by evidence may mislead a jury, we must re- 
member that the jury is sworn to decide by the evidence 
alone ; and that, instead of permitting a reply to facts im- 

m 

properly introduced in a counsel's speech, and thus fol- 
lowing up one irregularity by another, it is the obvious 
duty of the judge to inform the jury that those facts are not 
legally before them in evidence, and that consequently it is 
their duty to disregard them altogether. And here, it is to be 
observed, that the new facts thus stated by the respondent's 
counsel may belong to one of three classses : 1. They may 
be such that appear from their very statement to be incapable 
of proof by the party advancing them ; 2. They may be such, 
as are for all that appears to the contrary, capable of proof 
by the responding counsel ; 3. They may be not only ob- 
viously capable of proof, but the proof be in the counsel's 
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poBsesBion ; as when he reads a paper, letter, &c. to Ae 
jury. Now, with respect to the first of these three classes, 
it has been held, that to state facts which are upon the 
very face of them incapable of proof, is irr^alar, and 
ought not to be allowed, and that it is the duty of the 
judge to stop any statement of the kind. Thus in the case 
of Stephens v. Webb, (7 C. & P. 60, June 1 1, 1836,) which . 
was an action of assumpsit on an undertaking to pay 
mottey, to which the pleas were, 1. Non assumpsit; and 
2. That the undertaking was obtained by fraud and covin. 
It appeared that R. C. W., brother to the defendant, had 
been in custody on a ca. sa. to plaintiff for 35/., on which 
occasion the defendant gave the undertaking to pay. Aderk 
to the plaintiff's attorney was called as a witness, who spoke 
to a conversation between himself and the defendant, tm 
one else then being pres&iit ; defendant's counsel in his 
speech was proceeding to state an account that the de- 
fendant had given of that conversation, which differed from 
that already in evidence, and contended that he had a right 
to state the account which his client had given of the 
tr^msaction : sed per Parke B. " You have no right to 
open as facts any matter which you cannot prove ; it is 
often done, but it is irregular.*' 

Sut when the facts stated are such that it does not ap- 
pear whether the counsel stating them has the means of 
proof in bis possession or not, and he refuses to adduce 
any evidence to estabUsh them, it is clearly the duty of 
the judge to instruct the jury to pay no attention to them ; 
and should the jury, in contravention of their oaths, allow 
tben^selves to be influenced by such statement, the verdict 
would certainly be set aside as against evidence ; it being 
a principle that the mere statement of counsel, unsupported 
by evidence, is to go for nothing* But where, in the third 
case we have supposed, a counsel shows by his statement, 
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tbat he has the saeans of proof in hid possession, as, for 
instance, in R. v. Bignold, where 1^^ actually read a par- Principle 
ticular document to the jury, but afterwards refused to ^ubiisiif^ 
make it evidence in the regular way ; here is mala fides at 
least, and cas^ may occur where the ends of justice require 
that a reply should be made. Still however it is submitted 
. that such reply cannot be claimed as a matter of rights 
although we are warranted, both on principle and authority, 
in concluding that a power is vested in the judge at Nisi 
Prius in his discretion to permit it. 

This view of the question is strongly supported by some 
decisions at Nisi Prius. In Crerar v. Sodo, (M. & M. 85 ; 
3 C. & P. 10, July 19, 1827,) which was an action for work 
and labour as an accountant, to which defendant pleaded 
the general issue ; and his counsel opened facts which he 
called no witnesses to prove, and then contended that the 
plaintiff's counsel had no right to reply, unless he admitted 
the £atcts stated as proved. Sed per Lord Tenterden, ^^ If 
the defendant's counsel refuse to call witnesses to establish 
the facts they have undertaken to establish, the judge may» 
in his discretion^ permit a reply : but as to the strict right, 
the practice is clearly against it.*' And it is particularly 
to be observed, that this was the same judge who pre- 
sided in R. V. Bignold, (suprit, p. 93,) while Crerar v. 
Sodo is three years later. And again, in the more recent 
case of Faith v. M^ntyre (7 C. ^c P. 44, Feb. 20, 1835), 
which was an action of assumpsit by the indorsee against 
the acceptor of a bill of exchange (for the pleadings, vide 
supr^, p. 53), and the defendant began; the plaintiff's 
counsel cross-examined one of his adversary's witnesses, and 
proved by him the handwriting of a letter which plaintiff's 
counsel then read in his address to the jury, but did not 
otherwise put in evidence ; and on the defendant's counsel 
claiming a reply, Parke B. said, " I do not think you ought 
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to reply. I never knew an insUnce of the opposite couih 
sel actmlly leplyiiig after his oppoimt had opened facts 
which he did not prove." Defendant's counsel then aigned 
that the cases admitted of this distinction, that sometimes a 
coansel or party wandered into a statement of facts, but 
without stating any specific piece of evidence, and that 
then, in point of actoal piactice, the opposite counsel did 
not in fiict reply; bot that in this case a document had 
been read, and the jury been pat as moch in possession of 
its contents as if it had been read in evidence, while the 
defendant's coansel had not objected, as it was fally ex- 
pected from the handwriting having been proved, that the 
other party intended to give it in evidence. Sed per Parke 
B. ** I have often heard it threatened, that if a counsel or 
party opened new fiicts, the opposite side would have a 
right of reply ; but I never knew such a reply actually 
made. Perhaps as the counsel has proved the document, 
and read it to the jury, he ought in good faith to put it in; 
but I certainly never knew an instance of a reply on a mere 
opening." . 

It will be remarked that this last case goes a step beyond 
the point in question, as the plaintiff's counsel not only 
read the paper to the jury, but actually proved its genuine- 
ness by one of the witnesses called on the other side. It 
seems, therefore, questionable, whether Faith v. M'Intyre 
can be supported to its full extent ; and the principle laid 
down by Lord Tenterden in Crerar v. Sodo, seems to be 
the true rule in this respect, so far as Nisi Prius is con- 

• 

cemed, although we may collect from the two cases last 
cited, that the permission to reply when only facts are stated 
is not likely to be granted, except in the case of some spe- 
cific paper being read to the jury, and afterwards declined 
to be put in evidence. With respect to criminal cases, 
although the authorities, as shown above, seem pretty uni- 
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form in favour of granting the reply ; yet as the question 
does not seem to have been directly raised in any of them^ 
whether that reply could be assumed as a matter of right, or 
was grantable at the discretion of the judge ; and as it is not Principle 
easy to see any distinction in principle between civil and esublish. 
criminal proceedings in this respect, it may be very well 
questioned, whether the allowing a reply on the mere 
statement of facts by the opposite party is not, in all cases, 
discretionary with the judge. 

It has been shown in the preceding chapter, p. 65, that Practice 
when the plaintiff has notice by pleading or otherwise of tiff does not 
the defence intended to be set up, he may either go into |Jhoi^cal» 
the whole case in the first instance, and not only establish !°^ ^"^^ 

•^ instEDce. 

his own, but give evidence to rebut the intended defence ; 
or he may content himself with establishing a prirn^ facie 
case, and reserve his evidence iii reply till that of the 
defendant has been closed. If he choose the latter 
course, and the defendant, besides bringing evidence to im- 
peach the plaintiff's case, sets up an entire new case, 
which again the plaintiflf controverts by evidence, the de- 
fendant's counsel is entitled to a special reply; which, as 
he has already had an opportunity of commenting on the 
prim& facie case of the plaintiff, must be confined to the new 
one set up by him ; and then the plaintiff is entitled to the 
general reply. (1 Stark. Ev. 384 ; Roscoe on Civ. Ev. 166.) 
Thus in Meagoe v. Simmons, (3 C,&P.76, Dec. 15, 1827,) 
which was an action of assumpsit by the indorsee against 
the acceptor of a bill of exchange, to which the defendant 
pleaded usury ; plaintiff opened, and proved the bill; de- 
fendant then opened his case of usury, and called his wit- 
nesses to establish it; witnesses were then called by 
plaintiff in reply to disprove the usury ; and then a witness 
by the defendant to contradict what one of the plaintiff's 
witnesses had said. Defendant then replied on the evi- 
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denee f^vea in reply, and on the contradictioa giv^ to ^ 
part of that evidence, and the plaintiff made a general reply. 
In the case of Ooodtitle d« Revett v. Braham (4 T. R. 
497, Jan. 24, 1792,) which was an action of ejectmept 
tried at bar ; the lessor of the plaintiff claimed as heir at law, 
the defendant, as devisee of the person last seised ; a ques- 
tion arose as to who was entitled to the general reply; 
and per curiam, '^ If the plaintiff proved his pedigree and 
stopped, and defendant set up a new case, which the plain- 
tiff answered by evidence, which ultimately went to the 
jury, the defendant shall have the general reply ; and Bul- 
ler !• said, '^ that he had so ruled it in the cause of Doe t» 
Hicks, summer assizes, 1789." This, however, is a deci- 
sion which it seemed impossible to defend on any principle, 
indeed it is said by some that the case is misreported ; 
the right to reply in ejectment is governed by the same 
rules as in any other action. (Vide the cases given supr^, p. 
64.) And the case of Goodtitle v. Braham was at last 
overruled by Doe d. Pile v. Wilson, (6 C. & P. 301 ; 
1 M. & R. 323, Feb. 12, 1834.) There the plaintiff 
claimed as heir at law of C. L., and defendant as her de^ 
visee, she, although a feme coverte, having power under 
her marriage settlement to make a will. The plaintiff's title 
not being admitted, some evidence was given of his heir^- 
ship, and of payment of rent to C L., on which defendant 
admitted that a prim& facie case had been made out, and 
having proved the will called for the settlement, which was 
produced. On this the plaintiff called a witness to prove 
that the testatrix was not of sound mind at the time of 
making the will. On this defendant claimed a general 
reply, and cited Goodtitle d. Revett v. Braham, which, 
however, was disallowed by Denman C. J. who said, " that 
in order to entitle a defendant to the general reply, he 
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«hoald adoiit the entire primi facie case of the plaintiff, 
which be had not done in the present instance.'' 

At quarter sessions the same practice prevails : if iht 
respondent begins, and the appellant afterwards calls wit- 
nesses, to disprove whose testimony the respondent calls 
others, the appellant has a right again to address the Court, 
confining his observations to the testimony of the fresh 
witnesses, and then the respondent has a right of general 
reply. (Archb. Q~. S. 25.) If the appellant begins, the 
same practice is observed, mutatis mutandis. 

We have likewise seen (Chap. II. p. 60,) that wher^ Practice 

,v 1 • ^1 n • o -I' i_ '"hen on the 

tbere are several issues, the onus oi provmg some oi which osusof pro- 
ties on the plaintifFand others on the defendant, the plaintiff Se^iss^g^g 
is always entitled to begin ; and the practice is for him to 'P^^e j^ain- 
do so, and prove such of the issues as are incumbent on others oa 
him ; the defendant then does the same on his side ; after- ^ant. 
wards the plaintiff is entitled to go into evidence to contro- 
vert the defendant's affirmative proofs ; the defendant is 
then entitled to a special reply on the fresh evidence in 
support of his own affirmative ; and then the plaintiff has 
a general reply. (1 Stark. Ev. 382, Roscoe, Civ. Ev. 163.; 

If, as has been already alluded to (p. 93), the responding When the 

,.,. ,, , A-i ' ' * J. ^^ defendant's 

counsel, m his addi'ess to the Jury, raise any point or law counsel in 
or cite any case, the other side will be allowed to reply to ^]^^^^ 
the point of law, or observe on the case cited, without raises a 
touching on the facts in question. Thus in Arden v. Tucker, 
(1 M. & R. 191, July 7, 1832,) which was an action of as- 
sumpsit, and the plaintiff having begun, the defendant 
opened for a nonsuit, submitting that the action could not 
be supported, and having cited some cases, called wit- 
nesses to establish the facts ; this having been answered by 
the plaintiff's counsel the defendant claimed the right to 
reply ; and per Lord Tenterden, " The defendant having 
raised the objection, which was one of law, and the plaintiff 
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having answered that objection, the defendant's counsel is 
entitled to be heard on matter of law in reply." And in 
Power V. Barbara, (7 C. & P. 358, Nov. 26, 1835,) which 
was assumpsit on a warranty of four pictures, to which the 
defendant pleaded non-assumpsit, and in his address to 
the jury his counsel cited a case, on which the plaintiff 
claimed a right to observe on the case so cited ; per 
Coleridge, J. " He was entitled to do so if he thought 
proper." 
WheD a If also, as frequently happens in the course of a trial, an 

Scc!?8raU«i objection of law or a question as to the admissibility of 
at the trial, evidence be raised, it is said that in strict practice, all the 
counsel on the side of the party making the objection are 
entitled to be heard upon it ; then all those on the other 
side against it, while the leading counsel only of the party 
who started the objection is to be heard in reply. How- 
ever this may be it is certain that if a counsel makes an 
objection of this description, which his adversary answers, 
he is entitled to reply. And in the case of Fairlie v. Den- 
ton (3 C.& P. 103, Jan. 16, 1828), where, in the course 
of the case, the defendant's counsel took an objection, 
which was answered by the .counsel on the other side, but 
in replying on the objection the defendant's counsel cited 
a case ; Lord Tenterden said, " As a case has beeit cited 
in replying on the objection, I think the plaintiff's counsel 
has a right to observe on that case/' 
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Practice to be observed on Trials for Felony where the 

Prisoner lias Counsel, 

(Taken from 7 C. & P. 676.) 



At a meeting of twelve of the judges for the purpose of choosing 
the spring circuits of 1837, (absentibus Littledale, Bosanquet, 
and Coleridge JJ.) a discussion took place as to some points 
which were likely to occur at the assizes, in consequence of the 
recent act, 6 & 7 W. 4, c. 114, for allowing prisoners, indicted/or 
felony, to make full defence by counsel ; and the following 
seemed to be the course of practice which the judges present 
thought it would be most advisable to adopt. 

1. Where a witness for the crown has made a deposition be- 
fore a magistrate, he cannot, on his cross-examination by the 
prisoner's counsel, be asked, whether he did or did not in his 
deposition make such or such a statement, until the deposition 
itself has been read, in order to manifest whether such state- 
ment is or is not contained therein ; and that such deposition 
must be read as part of the evidence of the cross-examining 
counsel. 

2. After such deposition has been read, the prisoner's counsel 
may proceed in his cross-examination of the witness as to any 
supposed contradiction or variance between the testimony of the 
witness in Court and his former deposition ; after which the 
counsel for the prosecution may re-examine the witness, and 
after the prisoner's counsel has addressed the jury, will be en- 
titled to reply. And in case the counsel for the prisoner com- 
ments on any supposed variance or contradiction, without having 
read the deposition, the Court may direct it to be read, and the 
counsel for the prosecution will be entitled to reply upon it. 

3. The witness cannot in cross-examination be compelled to 
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answer whether he did or did not make such or such a state- 
ment before the magistrate, until after his deposition has been 
read, and it appears that it contains no mention of such 
statement. In that event the counsel for the prisoner may pro- 
ceed with his cross-examination, and if the witness admits such 
statement to have been made, he may comment on such omis- 
sion, or upon the effect of it upon the other part of his testimony ; 
or if the witness denies that he made such a statement, the 
counsel for the prisoner may then, if such statement be material 
to the matter in issue, call witnesses to prove that he made such 
statement. But in either event, the reading of the deposition 
is the prisoner's evidence, and the counsel for the prosecution 
will be entitled to reply. 

4. If the only evidence called on the part of the prisoner is 
evidence to character, although the counsel for the prosecution 
is entitled to the reply, it will be a matter for his discretion 
whether he will use it or not. Cases may occur in which it may 
be fit and proper to do so. 

5. In cases of public prosecutions for felony, instituted by the 
crown, the law officers of the crown, and those who represent 
them, are in strictness entitled to reply, although no evidence is 
produced on the part of the prisoner. 
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** An admirable Manual of Ck>mmon Law, of which every Englishman ought 
to know something." — Cliureh Intelligencer, 

** This appears to us to be a useful work."— X<£«rartf Gazette. 

"This is a very useful work."— TA^ United Service Gazette, 

" This book ought to be in the possession of every individnaL"— il^2a«. 

" A vast mass of information of great importance is here placed before the 
public, in a very condensed form."— BatA Herald, 

"This is a very useful < Manual of Common Law.' "—CS^^^^nAam Journal. 
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10. MONTAGUE, BASIL and NEALE on the LAW 
uid PRACTICE of ELECTIONS and ELECTION PETITIONS, 
8vo., 10s. 

<* We have not resd a more useful and Practical Book upon Election Law, 
than the little book before ut»'*— Legal Observer, 

U. THE ACT for the AMENDMENT of the LAW of 
BANKRUPTCY, with Notes and Forms adapted to the New Prac- 
tice. By Edwin Jamks, Esq., of the luner Temple, Barrister at Law. 
ll^mo. 4«. 

12. THE NEW RULES and ORDERS in BANKRUPTCY 
and INSOLVENCY, with the several Forms of Schedales as approved 
hy the Lord Chancellor. 8vo. 4s. 6d, hoards. 

13. THE NEW POOR LAW AMENDMENT ACT, and 

the recent Rules and Orders of the Poor Law Commissioners, with 

Notes and Forms. By J. F. Archbold, Esq., Barrister at Law. 

ISmo. 5s, 6d. 

** We have no hesitation In pronouncing th^ a very useful book.".— Poor Lam 
Guide, 

14. THE CRIMINAL LAW and its SENTENCES, in 

Treason, Felonies, and Misdemeanors, including the Acts of last 
Session, 6 and 7 Victoria. By Peter Burke, Esq., Barrister at 
Law. l!S2mo. hound. 8s. 

" Mr. Burke has devised so admirable a plan as to render what once was a 
tedious business, the work of a moment." — Standard. 

" The execution of this work is perfectly satisfactory."— Xan; Times, 

** The arrangement of this work is simple and excellent ; raluab'e to the lawyer, 
and useful as a work of reference to all classes of the community."— iSun^ay 
Times, 

** It ought to find a place in the library of every man concerned in the study, 
the practice, or the administration of the Law, or curious about its operation." — 
Morning Chronicle. 

** This convenient Manual of the Law is entitled to more than ordinary notice 
at our hands ; it comprises, in a very convenient form, all necessary information 
with regard to the Criminal Law, &c." — Manchester Chronicle. 

16. A TREATISE on the LAW of COPYRIGHT, in 

Literature, the Drama, Music, Engraving, and Sculpture ; and also 
in Designs for ornamenting Articles of Manufacture : including the 
recent Statutes on the Suhject. By Peter Burke, Esq., of the Inner 
Temple, Barrister at Law. Ss. 
** Every man interested in a copyright ought to possess this hook^^'-^Athenaum 
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16. THE PRACTICE of the COMMON LAW COURTS. 

and Practical Lawyer's Pocket-Book, containing full Forms and 

Directions in every Stage of Proceedings in the cCModuct of an Action 

at Law. By Robrrt Allen, Esq.. M.A., F.S.A., Barrister at Law. 

" Brevis esse laboro." Price 6«. bound. 

* A )>ract1cal profewlonal publication ; contains the pith of a grsat deal of 
knowledge and information in a Bmall compan.*' — Speetatar, 
** No one ougtit to be without this worlc."— ilr^tM. 

17. FORMS of WILLS, adapted to every situation of life. 
'By the same Author. Price 5s, pocket size. 

18. THE POLICE GUIDE ; containinjr the Metropolitan 
and City of Loudon Police Acts ; with Notes of the' Decisions which 
hare occurred since the establishment of the Police Force. With a 
copious Index. By R. Charnock, Esq., of the Inner Templeif 
Barrister at Law. Price 6», boards, 

"A rerjr urnftil booli.'*— ITmA^ JHtpatch. 

19. ARCHBOLD'S MAGISTRATE'S POCKET-BOOK ; 

or, An Epitome of the Duties and Practice of a Justice of the Peace 
out of Sessions, alphabetically arrangred, with Forms of Commitments ; 
to which is added, a Copious and General Index. Fourth edition, 
price 26«. 

« Archbold's Magittrate'B Poclcet-Book we should hold to be indispensable to a 
new-made Jutitlce»"'~-Speei4xtor, 

20. THE LAW of BILLS OF EXCHANGE, PROMIS- 

SCRY NOTES, CHECKS, &c. Second edition, including the Act 

of the present Session. By C. W. Johnson, Esq., of Gray's Inn, 

Barrister at Law. Price 7s. 

*' I have found all the caseg bearing upon this point in the excellent work of 
Mr. Johnson on Bills of Exchange, recently published ; it is a little book, but it 
is not the worse for UuLV—Judge J. A, Park, in DavU r, TwmeeUffc 

21. FARREN'S COMMON LAW and EQUITY DIGEST. 

8v^o. 10«. 

^ We have examined a great number of the references, and we can safely say that 
the work may be relied on for its accuracy.'* — Monthly Lam Ma^, 
** This is a book of great labour and vLtttlty.**— Legal Observer, 
''The utility of this work is unquestionable."— 5pecto^or. 

22. New and Complete BOOK of COSTS in all the 

Courts. 

23. FLINTOFF on the RISE and PROGRF.SS of the 
LAWS of ENGLAND and WALES ; with an Account of the Origin. 
History, and Customs, Warlike, Domestic^ and Legal, of the several 
Nations — ^Britons, Saxons, Danes, and Normans — ^who now compose 
the British Nation. Svo. boards, 8«. 

"We unhesitatingly award to his labours high oommendation." — Time** 
" No educated man should be without this book."— I^al €h$ide, 
** We think that this work ought to be in the hands of every educated man, 
whether he be professional or not.'' — Argus, 
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24. FLINTOFFS INTRODUCTION to CONVEY- 
ANCING. 8vo. 20*. 

This work Is fouoded on the Second Yoluaie of Judge Blackstone't Comment- 
aries, with Corrections according to the recent Real Property Acts, and great 
Additions in respect of practical points and otherwise. 

26. FLINTOFF on the LAW of REAL PROPERTY. 

Contttining Legal Estates in Real Property ; viz. purely Legal or 
Common Law Estates, and admittedly- Legid or Customary Estates, 
with the History, Nature, Incidents, and Titles of the same ; and 
Eqnitahle Estates in Real Property, with the Eqnitahle System and 
Proceedings in Suits in Chancery. Two vols. 8ro. hoards, 2/. 5f . 

26. FLINTOFF'S ORATIONS of DEMOSTHENES. 
8vo. Ss. 

27. WESTERN and BONE'S PRECEDENTS in CON- 

VEYANCING. 4 vols. 3/. 1?». 

** The author has produced a very useftil and practical work." — Monthly Lmc 
Magazine and Political Bopiew, 

" These Precedents in Conveyancing, adapted to the present state of the law, 
ftimish the profession with a hody of practical docnmenta, readily aTailable, and 
notes illustrating the principles on which they are drawn." — Spectator, 

" Decidedly the best hook of Precedents in Conveyanetng yet pnbUshed."— Ofd 
Sngland. 

** Mr. Western's Precedents in ConTeyaneing is decidedly the most praetieal of 
any we have seen for some length of time." — Maneheeter Times. 

" We do not hesitate in recommending the work to general notice."— Z^al 
Ouide, 

28. CHART of PRACTICE of the COURTS at COM- 
MON LA W, &c. By a Barktstbr. On a sheet, price 4«. ; canvass 
and rollers, df.; or in a case for the pocket 6«. 

20. CHART of CHANCERY PRACTICE. By George 
Farren, Esq., Barrister at Law. 2«. 6d* on a sheet, and 5«. on can- 
Tass and roller. 

30. CHART of PRACTICE of the INSOLVENT 
DEBTORS' COURT. Second Edition. By J. S. Wharton, Esq. 
2«. 6d. on a sheet, and 5«. on a roller. 

81. CHART of BANKRUPTCY. Second Edition. By 
J. S. Wharton, Esq. S«. 6d, on a sheet, and 58, on a roller. 

82. A CHART, showing the Descent of Estates and 
Inheritance in Fee simple, &c. ander the last Act ; with a Key. By 
W. B. D., Gent. On a sheet, price 2«., or 5«. on canvass and rollers. 

83. A CHART, showing the Distribution of the Personal 
Estate of an Intestate ; with a Key. By W. B. D., Gent. Price 
1«. 6d, on a sheet ; 4*. 6d, canvass and rollers. 
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34. EQUITY PLEADER : comprising all nsefal Forms of 
Bills, Answers, Pleas, and Demurrers, Interrogatories, &c. IBy a 
Chancery Barrister. In 1 vo], ISSmo. price 4#. 6d. 

** More, we think, will be learnt from thic work on Equity Pleading than from 
the works of irreater pretensions. We should recommend no student to be with- 
out it." — Legal Obterver, 

36. TOMPSON'S PRACTICAL SUGGESTIONS to 

YOUNG ATTORNEYS. A Second Edition, with Correctioos and 
Additions, and the last New Rule for the Examination of Attorneys 
previous to their Admission. By Joseph Greaves, Esq. In li^mo. 
price 12«. 

" With Oreaves's Tompson before him, we should say that the young lawyer Is 
all T\ght."^8pectator. 

" We strongly recommend the volume to the practical study of all young men 
ambitious to rise in their profession, and anxious to be esteemed as lawyers of 
Integrity and respectability." — Frazer'g Literary Chronicle. • 

** The 'Suggestions' are sensible and Judicious, and will be particularly useful 
to country solicitors. Mr. Qreaves has added several valuable suggestions and 
matters of useful information, which have arisen since the publication of the 
original work."— Xtf^al Obterver, 

36. A TREATISE on the DISPOSITION and CON- 
VEYANCE of LANDS entailed ; and of the Estates and Interests 
of Married Women; and on the Acts 3 & 4 Will. IV.; Fines and 
Recoveries, &c. ; with the Law of Inheritance. By John Tamlyn, 
Esq., Barrister at Law. Svo. price 5s* 6d, 

37. CHURCH RATES. — Report of the Braintreb 

Church Kate Case — Vfley and Joslin v. Burder. To which 
is appended a Report of the Case of Gaudern v, Selhy, from the 
Registry Books of the Consistory Courts of Peterborough and London, 
and the Manuscript Notes of Dr. Arnold and Sir Christopher Robin- 
son. 3d edition, including all the Judgments. By C. W. Johnson, 
Esq., of Gray's Inn, Barrister at Law. In 8vo. 9«. 

Five Judgments to ditto to be had separately to the purchasers of 
the previous edition, price 2t. 6d. 

** The able report of Mr. Johnson." — Lord Denman* 

38. A TREATISE on the LAW of the DESCENT of an 

INTESTATE'S REAL ESTATES: comprising the Alterations made 
therein by Act of Parliament 3 & 4 Will. IV. c. 106, with full Ex- 
planatory Notes ; and on the Distribution of an Intestate's Personal 
Estate. In 1 vol. 12mo. price 3s, 

39. THE ENGLISH CONSTITUTION. By George 
BowYER, Esq., M.A., Barrister at Law. 8vo. price 15s, 

•< This work manifests great learning and research."— JL^of Observer, 
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40. DEFENCE of BEATRICE CENCI and her RELA. 
TIVES : with Notes. By G. Bowybe, Esq., F.R.S., of the Middle 
Temple. In Svo. price &8» 

" This Tolume Is a treatise on a curioas satject— the municipal laws of the little 
repoblica of Italy; which at first, when the country aclcnowledged a nominal 
submission to the Emperor of Germany, resembled our by-laws of corporations, 
find were only binding as long as they were not contrary to the Roman Imperial 
Law." — Spectator. 

" A small but very learned essay."— X^oZ Observer. 

41. WOODESSON'S LECTURES on the LAWS of 

ENGLAND. By W. R. Williams, D.C.L., Fellow of Queen's 

College, Oxford, and Vinerian Fellow. 3 vols. ISmo. price 20s. 

** Dr. Williams has ably performed his tasli, adding illustrative notes to the text, 
and comprising in the present work the first Six Lectures on Jurisprudence, 
originally published in a separate ro\ume.**— Spectator, 

42. WEST'S SOLICITOR'S BOOK-KEEPING. 12mo. 

43. IMPEY'S GENERAL STAMP ACT, showing the 

present and prior Dalies : with Forms, and a digested Index. The 

4th edition, with large additions. In 12mo. price 7s. 6d. extra cloth, 

boards. 

*' This is a Tery useAil little volume, which no attorney's office should be with- 
out." — JLegal Guide. 

44. LAW of PARTNERSHIP. Dedicated by permission 
to Lord Eldon. A Practical Treatise on the Law of Partnership, with 
an Appendix of Precedents. By Neil Gow, Esq., of Lincoln's Inn, 
Barrister at Law. Fourth edition, with considerable alterations and 
additions. In 1 vol. rojal Svo. price 1^ ?s. 

45. HOLROYDS LAW of PATENTS for INVENTIONS. 

Dedicated by permission to the Lord Chancellor. — A Practical Trea- 
tise on the Law of Patents for Inventions. With an Appendix of 
Forms, and a copious Index. By EnwikRo Holroyd, Esq., Barrister 
at Law. In 1 vol. Svo. price 10«. 6d. 

46. A BRIEF MEMOIR of SIR CLEMENT WEARG, 

Knt., sometime Solicitor- General to his Majesty King George the 
First, and M.P. for Helston. By George 1)uke, Esq., of Gray's 
Inn, Barrister at Law. 12 mo. price Ss. 

47. PARLIAMENTARY DEBATES.—A New and Com- 
plete Set of the MIRROR OF PARLIAMENT, containing the 
whole of the Debates in both Houses of Parliament for the present 
Reign, from 183T to the close of 1S41 inclusive. 24 vols, bound and 
lettered, published at 4Sl., warranted perfect. Price 91. 

48. BARTON'S PRECEDENTS in CONVEYANCING, 

7 vols. Svo., boards. 25(. Published at 61, 6s. 
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49. FELL on GUARANTEES, Bvo., 12s., fores. 

50. FITZHERBERT'S NATURA BREVIUM, 2 toU. 

Bvo., 21i. twrce. 

61. HAND on FINES and RECOVERIES, 8vo , 12*., 

for 65. 

62. LOWNDES on LEGACIES. 8^0, 16!., for 12». 

63. LUMLEY on ANNUITIES and RENT CHARLIES, 

Bro.. 16$., for lii. 

54. NARES on CONVICTIONS. 8vo.. &., for &. 

65. PECKWELL'S ELECTION CASES, 2 vols., U. 16i., 

56. PYE'S DUTIES of JUSTICE of PEACE, ISmo. 9:, 
for 4t. 6d. 

67. TROLLOPE on the MORTGAGES of SHIPS, 
8»o., 7i., for 3». 6d. 

68. TTRWHITT and TYNDALL'S DIGEST lo Iho 
STATUTES, 3 toJ». 4to. li. 15i. Published >t St. ISi. 6<i. 

Ct)r statutes at Zarge. 

60. A fine Second-hand Copy of the STATUTES AT 
LAHGE. bj Raitbb; tnd Simons, ntwlii bound in aslf, 26 toIs. 
quRTto ; from MagniL Charla up lo the end of Sth and Tth Vintoris, 
Very cheap. 

Two Sets of the COLLECTION OF GENERAL 
STATUTES. 1 and i Wm. IV. to 6 and 7 Vict. 13 voU. bound 
in calf. Very bcbtcb. A bargain. 

/* Me Prttt, and tkorlb/ uill bt pvblaAtd, 

60. A DIGEST of all the NEW RULES relatioK to 

PEACTICE and PLEADING in all (be Courts, from Easter Term, 
1 W. 4. to 6 Vict. Second edtdon. Bj Richard Ch«bhock, Esq., 
Barrister at Law. 

ARCHBOLD'S NISI PRIUS, Vol. IL, containing BUls 

of E«chBr™, &c. 

BOOK OF COSTS in all the Courts. 

ROBINSON on WARRANTS of ATTORNEY, &c. 

ARCHBOLDS PRACTICE of the CROWN SIDE of 

the QUEEN'S BENCH, with Form-., &c, &o. 

ROUSE (RoUa) PRECEDENTS of MORTGAGES, 

Freehold, Leasehold, and Copyhold, &c, &c. 



N.B. A very extettMM ColUcfioa of Private Acts. 

London: Friuled b; STEWilRT uidMBBIui, Old BallSf. 
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